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Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.
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The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.
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New titles and/or volumes will be added to this online
service as they become available.
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For additional information on GPO Access products,
services and access methods, see page |l or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov
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NOW AVAILABLE ONLINE

The January 1997 Office of the Federal Register Document
Drafting Handbook

Free, easy, online access to the newly revised January 1997
Office of the Federal Register Document Drafting Handbook
(DDH) is now available at:

http://www.nara.gov/nara/fedreg/ddh/ddhout.html

This handbook helps Federal agencies to prepare documents
for publication in the Federal Register.

For additional information on access, contact the Office of
the Federal Register’s Technical Support Staff.
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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal

Regulations.

WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC
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Office of the Federal Register
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800 North Capitol Street, NW
Washington, DC

(3 blocks north of Union Station Metro)
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Presidential Documents

Title 3—

The President

Executive Order 13037 of March 3, 1997

Commission To Study Capital Budgeting

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Federal Advisory Commit-
tee Act, as amended (5 U.S.C. App.), it is hereby ordered as follows:

Section 1. Establishment. There is established the Commission to Study
Capital Budgeting (““Commission’). The Commission shall be bipartisan and
shall be composed of 11 members appointed by the President. The members
of the Commission shall be chosen from among individuals with expertise
in public and private finance, government officials, and leaders in the labor
and business communities. The President shall designate two co-chairs from
among the members of the Commission.

Sec. 2. Functions. The Commission shall report on the following:

(a) Capital budgeting practices in other countries, in State and local govern-
ments in this country, and in the private sector; the differences and
similarities in their capital budgeting concepts and processes; and the perti-
nence of their capital budgeting practices for budget decisionmaking and
accounting for actual budget outcomes by the Federal Government;

(b) The appropriate definition of capital for Federal budgeting, including:
use of capital for the Federal Government itself or the economy at large;
ownership by the Federal Government or some other entity; defense and
nondefense capital; physical capital and intangible or human capital; distinc-
tions among investments in and for current, future, and retired workers;
distinctions between capital to increase productivity and capital to enhance
the quality of life; and existing definitions of capital for budgeting;

(c) The role of depreciation in capital budgeting, and the concept and
measurement of depreciation for purposes of a Federal capital budget; and

(d) The effect of a Federal capital budget on budgetary choices between
capital and noncapital means of achieving public objectives; implications
for macroeconomic stability; and potential mechanisms for budgetary dis-
cipline.

Sec. 3. Report. The Commission shall adopt its report through majority
vote of its full membership. The Commission shall report to the National
Economic Council by March 15, 1998, or within 1 year from its first meeting.

Sec. 4. Administration. (a) Members of the Commission shall serve without
compensation for their work on the Commission. While engaged in the
work of the Commission, members appointed from among private citizens
of the United States may be allowed travel expenses, including per diem
in lieu of subsistence, as authorized by law for persons serving intermittently
in the Government service (5 U.S.C. 5701-5707).
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[FR Doc. 97-5728
Filed 3-5-97; 8:45 am]
Billing code 3195-01-P

(b) The Department of the Treasury shall provide the Commission with
funding and administrative support. The Commission may have a paid staff,
including detailees from Federal agencies. The Secretary of the Treasury
shall perform the functions of the President under the Federal Advisory
Committee Act, as amended (5 U.S.C. App.), except that of reporting to
the Congress, in accordance with the guidelines and procedures established
by the Administrator of General Services.

Sec. 5. General Provisions. The Commission shall terminate 30 days after
submitting its report.

THE WHITE HOUSE,
March 3, 1997.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Food and Consumer Service

7 CFR Parts 210, 220, 225 and 226
RIN 0584-AC15

National School Lunch Program,
School Breakfast Program, Summer
Food Service Program for Children and
Child and Adult Care Food Program:
Meat Alternates Used in the Child
Nutrition Programs

AGENCY: Food and Consumer Service,
USDA.

ACTION: Final Rule.

SUMMARY: The Food and Consumer
Service of the Department of Agriculture
(Department) is amending the
regulations governing the meal pattern
requirements for the National School
Lunch Program (NSLP), the School
Breakfast Program (SBP), the Child and
Adult Care Food Program (CACFP) and
the Summer Food Service Program for
Children (SFSP) to allow yogurt to be
credited as a meat alternate for all
meals. Formerly, yogurt could be
credited as a meat alternate only for the
supplement (snack) meal patterns of the
Child Nutrition Programs. Under this
final rule, four ounces of yogurt satisfies
one ounce of the meat/meat alternate
requirement for breakfasts, lunches and
suppers served under any of the Child
Nutrition Programs. This final rule
responds to numerous
recommendations for additional meat
alternates and provides local food
service operations with greater
flexibility in planning and preparing
meals using lowfat meat alternates.
EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert M. Eadie, Chief, Policy and
Program Development Branch, Child
Nutrition Division, Food and Consumer
Service, USDA, 3101 Park Center Drive,

Alexandria, Virginia 22302; by
telephone (703) 305-2620.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

Regulatory Flexibility Act

This final rule has been reviewed
with regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
through 612). The Administrator of the
Food and Consumer Service (FCS) has
certified that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule provides greater flexibility to
schools, institutions and homes
participating in the NSLP, SBP, CACFP
and SFSP rather than imposing more
restrictive requirements upon them. The
overall types and frequency of service of
foods used in the meals served in these
programs will not be significantly
affected by this rule, and thus, this rule
will not have a significant economic
impact.

Catalog of Federal Assistance

The NSLP, SBP, SFSP and CACFP are
listed in the Catalog of Federal Domestic
Assistance under Nos. 10.555, 10.553,
10.559 and 10.558, respectively, and are
subject to the provisions of Executive
Order 12372, which requires
intergovernmental consultation with
State and local officials. (7 CFR part
3015, subpart V and final rule-related
notice at 48 (FR) 29112, June 24, 1983.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This final rule is
intended to have preemptive effect with
respect to any State or local laws,
regulations or policies which conflict
with its provisions or which would
otherwise impede its full
implementation. This final rule is not
intended to have retroactive effect
unless so specified in the EFFECTIVE
DATE section of this preamble. Prior to
any judicial challenge to the provisions
of this final rule or the application of
the provisions, all applicable
administrative procedures must be
exhausted. In the NSLP and SBP, the

administrative procedures are set forth
under the following regulations: (1)
School food authority appeals of State
agency findings as a result of an
administrative review must follow State
agency hearing procedures as
established pursuant to 7 CFR 210.18(q)
and 220.14(e); (2) school food authority
appeals of FCS findings as a result of an
administrative review must follow FCS
hearing procedures as established
pursuant to 7 CFR 210.30(d)(3) and
220.14(g); and (3) State agency appeals
of State Administrative Expense fund
sanctions (7 CFR 235.11(b)) must follow
the FCS Administrative Review Process
as established pursuant to 7 CFR
235.11(f). In the SFSP, (1) Program
sponsors and food service management
companies must follow State agency
hearing procedures issued pursuant to 7
CFR 225.13; and (2) disputes involving
procurement by State agencies and
sponsors must follow administrative
appeal procedures to the extent required
by 7 CFR 225.17 and 7 CFR part 3015.
In the CACFP, (1) institution appeal
procedures are set forth in 7 CFR
226.6(k); and (2) disputes involving
procurement by State agencies and
institutions must follow administrative
appeal procedures to the extent required
by 7 CFR 226.22 and 7 CFR part 3015.

Information Collection

This final rule does not contain
reporting and recordkeeping
requirements subject to approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995. The programs being
amended are approved by OMB under
the following control numbers: NSLP,
0584-0006; SBP, 0584—0012; SFSP,
0584-0280; and CACFP, 0584—-0055.

Background

OnJuly 5, 1996, the Department
published a proposed rule to authorize
the crediting of yogurt as a meat/meat
alternate for all meals served under the
NSLP, SBP, CACFP and SFSP (61 FR
35152-35157). Under this proposal,
local food services would have the
option of offering yogurt as a meat
alternate with four ounces of yogurt
equaling one ounce of meat. The
Department proposed the four-to-one
ratio of yogurt to meat in order to allow
adequate levels of iron and niacin to
continue being provided. The proposal
also stipulated that the crediting change
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would apply only to commercially
prepared products which meet the
definition and standard of identity for
yogurt as established by the Food and
Drug Administration (FDA) for yogurt,
low fat yogurt and nonfat yogurt. (See
21 CFR 131.200, 131.203 and 131.206.)
The proposal would not apply to the
yogurt found on or in noncommercial
and/or nonstandardized yogurt
products, such as frozen yogurt,
homemade yogurt, yogurt flavored
products, yogurt bars, yogurt covered
fruits and/or nuts or similar products.
Finally, as a practical matter, the
Department noted that the proposed
regulation would apply only to meals
planned and prepared using a food-
based menu planning system, because
schools planning and preparing meals
on the basis of nutrient analysis do not
have to observe specific component/
guantity requirements and, therefore,
are not subject to crediting
requirements. For a complete discussion
of the background to the proposed rule
and the issues surrounding its
provisions, interested parties should
refer to the preamble of the proposal.

The Department issued the proposed
rule as part of the School Meals
Initiative for Healthy Children, a
comprehensive, integrated plan to
provide school children with varied,
nutritious, healthful and appealing
meals. As the first step in the School
Meals Initiative for Healthy Children,
the Department published a final rule
on June 13, 1995, which established
updated nutrition requirements for
school lunches and breakfasts and
provided local food service
professionals with unprecedented
flexibility to plan and prepare meals
using a menu planning system that best
meets their needs (60 FR 31188).
Beginning July 1, 1996, schools are
required to serve lunches that, over a
week’s time, provide one-third of the
Recommended Dietary Allowances
(RDA) for key nutrients and one-third of
the calories needed by children of
different ages. School breakfasts must
provide one-fourth of the RDA for key
nutrients and calories. In addition,
school meals must comply with the
recommendations of the Dietary
Guidelines for Americans, including the
limitations on calories from fat (no more
than 30 percent of total calories) and
saturated fat (less than 10 percent of
total calories). The only exceptions to
these standards are for schools that have
been authorized by the State agency to
delay implementation for not more than
two years.

To achieve compliance with these
requirements, school meal planners may
select one of four menu planning

options. Schools may elect to use
Nutrient Standard Menu Planning,
under which they conduct a nutrient
analysis of the foods being prepared and
make adjustments as needed. A second
option is a variant of Nutrient Standard
Menu Planning called Assisted Nutrient
Standard Menu Planning, under which
the analysis and subsequent
development of recipes and menus are
conducted by an outside party. In
addition, there are two food-based menu
planning systems from which to choose:
The traditional meal pattern, consisting
of the same component and quantity
requirements that were in effect on July
1, 1995, and the enhanced meal pattern,
that is based on the traditional pattern
but has increased amounts of fruits/
vegetables and grains/breads.

Because local planners using nutrient
analysis do not have to satisfy specific
component/quantity requirements or
meet crediting standards, they are able
to select various lowfat and nonfat
sources of protein for their meals. To
provide planners using food-based
systems with similar flexibility, State
agencies and local food service
professionals requested the Department
to reevaluate the use of yogurt as a
meat/meat alternate for these menu
planning systems. They also requested
the Department to extend this
consideration to the CACFP and the
SFSP. Based on this reevaluation, the
Department issued the July 5, 1996,
proposed rule.

During the official comment period,
which ended on September 3, 1996, the
Department received 2077 comments.
The following groups generated the
greatest number of responses: general
public (857), local food service
personnel (528), other local agency
personnel (534) and industry (90). Over
1900 of the comments supported the
proposal, generally on the grounds that
it would provide greater flexibility for
local food services to reduce fat content.
Some commenters also noted that the
crediting of yogurt would enhance the
ability of local planners to meet the
nutrition needs of children who are
lactose intolerant or who are
vegetarians. Commenters who
disapproved of the proposed rule
essentially raised three objections. First,
they voiced concern that the
Department was attempting to eliminate
meat products from meals served under
the Child Nutrition Programs. Second,
they maintained that it would be
inappropriate to use a dairy product as
a substitute for meat. Third, they noted
that yogurt is inherently low in iron and
niacin, both of which are generally
provided by the meat/meat alternate.

The remainder of this preamble
discusses these issues.

Elimination of Meat Products

The Department emphasizes that the
proposed rule was not intended as an
endorsement of yogurt at the expense of
meat products or other meat alternates.
On the contrary, the proposal simply
provides local food services with an
additional option for meeting a variety
of the needs and tastes of children. In
fact, the Department does not envision
any significant reduction in meat
offerings given the traditional
popularity of meat products. Moreover,
it should be noted that even when
yogurt is served, it would not
necessarily replace meat entirely. For
example, a school might serve a four
ounce portion of yogurt in combination
with a half sandwich, a cup of soup or
salad containing a one ounce or
equivalent portion of meat/meat
alternate. Finally, some children who
could benefit from this rule would not
consume meat even if there were no
alternative, because they are vegetarians
or otherwise are not permitted to eat
certain kinds of meat. For these reasons,
the Department does not believe that the
meat industry will be adversely affected
by providing local food services with
the option of serving yogurt.

Inappropriate Substitution

The purpose of the meat/meat
alternate component in food-based
menu planning systems is to ensure that
an adequate source of protein is
available as part of the meal. This
specific requirement is not necessary in
meal planning systems based on
nutrient analysis because protein is one
of the nutrients automatically measured
as the meal is planned. However, the
Department has long recognized that
some non-meat products can provide
the protein and other nutrients normally
supplied by meat. Nuts and seeds as
well as cheese/cheese alternates have
been available as meat alternates for
years. The Department also notes that
yogurt is already credited as a meat
alternate for snacks in the Child
Nutrition Programs. Finally, allowing
yogurt as a meat alternate would enable
local food services to better serve
children who, for religious or other
reasons, are unable to eat meat.

Inadequacy of Certain Key Nutrients

A number of commenters were
concerned that yogurt is inherently low
in two key nutrients—iron and niacin—
generally provided by the meat/meat
alternate component. The Department
recognizes this shortcoming and shares
commenters’ concern for the nutritional
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adequacy of meals served to children.
The nutritional contributions of yogurt
were carefully considered when the
Department proposed to credit yogurt at
the ratio of four ounces of yogurt to one
ounce of meat. The Department notes,
however, that children will continue to
obtain key nutrients from a variety of
foods. For example, when averaged over
a week, other foods such as lean meats,
beans, eggs and grains will be able to
supplement the nutrients available in
yogurt. Moreover, meal planners can
also serve yogurt in combination with
other foods. For example, as noted
above, a local meal planner could offer
children four ounces of yogurt along
with a half sandwich, a cup of soup or
salad. Finally, in response to requests
from the school food service and
nutrition advocacy communities, the
Department intends to provide guidance
material to assist local meal planners.

Definition and Standard of Identity

In the proposed rule, the Department
stipulated that, to be credited, a yogurt
product would have to meet the
standard of identity for yogurt
established by the FDA. However, the
current definition and standard of
identity includes yogurt products that
contain no live bacteria cultures because
the extremely high temperatures at
which the products are processed to
remove the tartness kill the bacteria. In
response, the National Yogurt
Association has petitioned to FDA to
have yogurt products without live and
active cultures excluded from the
definition and standard of identity of
yogurt. A large number of comments
recommended that the Department
follow the Association’s
recommendation and stipulate in the
final rule that only yogurt containing
live and active bacterial cultures be
credited in the Child Nutrition
Programs.

The Department appreciates
commenters’ position on this issue.
However, the FDA is the Federal agency
responsible for making decisions about
product definitions and standards of
identity, and it would be inappropriate
for the Department to anticipate
whether or not the FDA will adopt the
recommendation of the National Yogurt
Association’s petition to exclude

products which do not contain active
live bacteria cultures from the definition
and standard of identity of yogurt. It
should also be noted that any
amendments to the FDA definition and
standard of identity for yogurt will be
automatically implemented in the Child
Nutrition Programs by virtue of the
cross reference in this regulation to the
FDA regulations. Moreover, the
Department will make any other
amendments as necessary. Finally, this
final rule makes a technical change to
the proposed rule to change the phrase
“standard of identity” to read
“definition and standard of identity.”

Conclusion

For the reasons described above, the
Department is adopting the July 5, 1996,
proposal without change. The
Department emphasizes, however, that
it is aware that many of the yogurt
products that could satisfy the
regulatory requirements as the meat/
meat alternate component of the meal
are actually more like dessert items. The
Department continues to expect that
schools and institutions will exercise
good judgment in selecting yogurt
products for their meals. The
Department also notes that this crediting
policy does not extend to
noncommercial and/or nonstandardized
yogurt products, such as frozen yogurt,
homemade yogurt, yogurt flavored
products, yogurt bars, yogurt covering
on fruit and/or nuts and similar
products.

List of Subjects
7 CFR Part 210

Children, Commodity School
Program, Food assistance programs,
Grants programs-social programs,
National School Lunch Program,
Nutrition, Reporting and recordkeeping
requirements, Surplus agricultural
commodities.

7 CFR Part 220

Children, Food assistance programs,
Grants programs-social programs,
Nutrition, Reporting and recordkeeping
requirements, School Breakfast Program.

7 CFR Part 225

Food assistance programs, Grant
programs—health, infants and children,

Reporting and Recordkeeping
requirements.

7 CFR Part 226

Day care, Food assistance programs,
Grant programs—health, infants and
children, Surplus agricultural
commodities.

Accordingly, the Department is
amending 7 CFR part 210, 220, 225 and
226 as follows:

PART 210—NATIONAL SCHOOL
LUNCH PROGRAM

1. The authority citation for part 210
continues to read as follows:

Authority: 42 U.S.C. 1751-1760, 1779.

2.1n §210.2 a definition for Yogurt is
added in alphabetical order to read as
follows:

§210.2 Definitions.

* * * * *

Yogurt means commercially prepared
coagulated milk products obtained by
the fermentation of specific bacteria,
that meet milk fat or milk solid
requirements and to which flavoring
foods or ingredients may be added.
These products are covered by the Food
and Drug Administration’s Definition
and Standard of ldentity for yogurt,
lowfat yogurt, and nonfat yogurt, 21
CFR 131.200, 21 CFR 131.203, and 21
CFR 131.206, respectively.

3.In §210.10:

a. The meat or meat alternate section
in the first column of the table in
paragraph (k)(2) is amended by adding
a new entry for yogurt after the entry for
“Peanut butter or other nut or seed
butters’’;

b. New paragraph (k)(3)(iii) is added;

c. Paragraph (n)(3)(iv) is amended by
removing the words “in the snack only”
from the first sentence of footnote 4 in
the ““Meal Supplement Chart for
Children”.

The additions read as follows:
§210.10 Nutrition standards for lunches

and menu planning methods.
* * * * *

(k) Food-based menu planning. * * *
(2) Minimum quantities. * * *

Minimum quantities required for

Meal component

Ages 1-2

Preschool Grades K-6

Option for grades
Grades 7-12 K-3

* *

Meat or Meat Alternate (quan-
tity of the edible portion as
served). * * *
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Minimum quantities required for

Meal component

Ages 1-2

Preschool Grades K-6

Option for grades
Grades 7-12 K-3

Yogurt, plain or flavored, un-
sweetened or sweetened.

4 0z. or ¥2 cup

6 0z. or ¥a cup ........

8o0z.orlcup ..... 8 0z. or 1 cup

6 0z. or ¥4 cup.

* * * * * of yogurt fulfills the equivalent of one c. paragraph (j)(3) is amended by
3> * > ounce of the meat/meat alternate removing the words “‘in the snack only”

(iii) Yogurt may be used to meet all or
part of the meat/meat alternate
requirement. Yogurt served may be
either plain or flavored, unsweetened or
sweetened. Noncommercial and/or
nonstandardized yogurt products, such
as frozen yogurt, homemade yogurt,
yogurt flavored products, yogurt bars,
yogurt covered fruit and/or nuts or
similar products shall not be credited.
Four ounces (weight) or ¥2 cup (volume)

requirement in the meal pattern.

* * * * *

4. In §210.10a:

a. the meat or meat alternate section
in the first column of the table in
paragraph (c) is amended by adding a
new entry for yogurt after the entry for
“Peanut butter or other nut or seed
butters’’;

b. new paragraph (d)(2)(iii) is added;

from the first sentence of footnote 4 in
the ““Meal Supplement Chart for
Children.”

The additions read as follows:
§210.10a Lunch components and

guantities for the meal pattern.
* * * * *

(c) Minimum required lunch
quantities. * * *

SCHOOL LUNCH PATTERN-PER LUNCH MINIMUMS

Minimum quantities

Recommended

Food components and food items

Group |, age 1-2,

Group 1l, age 3-4

Group 11, age 5-8

quantities: group V,

Group 1V, age 9 12 years and older

(preschool) (preschool) (K-3) and older (4-12) (7-12)
* * * * * * *
Meat or Meat Alternate (quantity of
the edible portion as served):
* *x %
Yogurt, plain or flavored, unsweet- 4 oz. or ¥z cup ..... 6 0z. or ¥acup ... 6 0z. or acup ... 8oz.orlcup ... 12 oz. or 1%>.
ened or sweetened..
* * * * * * *

(d) Lunch components. * * *
(2) Meat or meat alternate. * * *

(iii) Yogurt may be used to meet all or
part of the meat/meat alternate
requirement. Yogurt served may be
either plain or flavored, unsweetened or
sweetened. Noncommercial and/or
nonstandardized yogurt products, such
as frozen yogurt, homemade yogurt,
yogurt flavored products, yogurt bars,
yogurt covered fruit and/or nuts or
similar products shall not be credited.
Four ounces (weight) or ¥2 cup (volume)
of yogurt fulfills the equivalent of one
ounce of the meat/meat alternate
requirement in the meal pattern.

* * * * *

PART 220—SCHOOL BREAKFAST
PROGRAM

1. The authority citation for part 220
continues to read as follows:

Authority: 42 U.S.C. 1773, 1779, unless
otherwise noted.

2.In §220.2 a new paragraph (bb) is
added to read as follows:

§220.2 Definitions
* * * * *

(bb) Yogurt means commercially
prepared coagulated milk products
obtained by the fermentation of specific
bacteria, that meet milk fat or milk solid
requirements and to which flavoring
foods or ingredients may be added.

These products are covered by the Food
and Drug Administration’s Definition
and Standard of Identity for yogurt,
lowfat yogurt, and nonfat yogurt, 21
CFR 131.200, 21 CFR 131.203, and 21
CFR 131.206, respectively.

3. In §220.8, the meat or meat
alternates section in the first column of
the table in paragraph (g)(2) is amended
by adding a new entry for yogurt after
the entry for ““Nut and/or seeds” to read
as follows:

§220.8 Nutrition standards for breakfast
and menu planning alternatives.
* * * * *
(9) Food-based menu planning. * * *
(2) Minimum quantities. * * *

Minimum quantities required for

Option for grades

Meal component

Ages 1-2 Preschool

Grades K-12 7-12

* *

Meat or Meat Alternates: * * *

Yogurt, plain or flavored, unsweetened or sweet-

ened.

20z.or¥acup ...

4 0z. or ¥2 cup
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* * * * *

4. In §220.8a, the meat or meat
alternates section in the first column of
the table in paragraph (a)(2) is amended
by adding a new entry for yogurt after

the entry for ““Nuts and/or seeds” to
read as follows:

SCHOOL BREAKFAST PATTERN
[Required minimum serving sizes]

§220.8a Breakfast components and
guantities for the meal pattern.
(a) (1) Food components. * * *
(2) Minimum required breakfast
quantities. * * *

Food components/items

Ages 1 and 2

Ages 3, 4,and 5 Grades K-12

* *

Meat/Meat Alternates: * * *

Yogurt, plain or flavored, unsweetened or sweetened

4 0z. or ¥2 cup.

* * * * *

PART 225—SUMMER FOOD SERVICE
PROGRAM

1. The authority citation for Part 225
continues to read as follows:

Authority: Secs. 9, 13 and 14, National
School Lunch Act, as amended (42 U.S.C.

a. the Meat and Meat Alternates
(Optional) section of the table in
paragraph (d)(1) is amended by adding
a new entry for yogurt after the entry for
“Peanut butter or an equivalent quantity
of any combination of meat/meat
alternate”;

b. the Meat and Meat Alternates

yogurt after the entry for ‘““Peanuts or
soynuts or tree nuts or seed”.

The additions read as follows:

§225.16 Meal service requirements.
* * * * *

(d) Meal patterns. * * *

. . BREAKFAST
1758, 1761 and 1762a). section of the table in paragraph (d)(2)
2.1n §225.16: is amended by adding a new entry for (* * *

Food components Minimum amount
Meat and Meat Alternates (Optional) * * * or
Yogurt, plain or flavored, UNSWeetened OF SWEELENEA ...........ooiiiiiiiiiiie ittt ee ettt et e e e ste et e e et e e e s esr e e e s neeeeanbeeesasbeeesnreeenas 4 0z. or ¥2 cup.
* * * * * LUNCH OR SUPPER

(2) * * *

Food components Minimum amount
Meat and Meat Alternates * * * or
Yogurt, plain or flavored, unsweetened OF SWEETENEM .........cccoiiiiiiiiiiiiie ettt e sb e sab et esbeesaneeas 8 0z. or 1 cup.

* * * * * * *

* * * * *

PART 226—CHILD AND ADULT CARE
FOOD PROGRAM

1. The authority citation for Part 226
continues to read as follows:
Authority: Secs. 9, 11, 14, 16, and 17,

National School Lunch Act, as amended (42
U.S.C. 1758, 1759a, 1762a, 1765 and 1766).

2.1n §226.20:

a. new paragraph (a)(2)(ii)(C) is added;

b. the Meat and Meat Alternates
section in the first column of the tables
in paragraphs (c)(2) and (c)(3) are
amended by adding a new entry for

yogurt after the entries for ““Peanuts or
soynuts or tree nuts or seeds’’;

c. paragraph (d)(1) is amended by
adding a semicolon and the words “‘or
4 oz of yogurt;” after the words ““peanut
butter”.

The additions read as follows:

§226.20 Requirements for meals.

(a * X *

(2) * X *

(”) * X *

(C) Yogurt may be used to meet all or
part of the meat/meat alternate
requirement. Yogurt served may be
either plain or flavored, unsweetened or
sweetened. Noncommercial and/or

nonstandardized yogurt products, such
as frozen yogurt, homemade yogurt,
yogurt flavored products, yogurt bars,
yogurt covered fruit and/or nuts or
similar products shall not be credited.
Four ounces (weight) or ¥2 cup (volume)
of yogurt fulfills the equivalent of one
ounce of the meat/meat alternate
requirement in the meal pattern.

* * * * *

(c) Meal patterns for children age one
through 12 and adult participants.

* * *

LUNCH
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Food components

Age 1 and 2 Age 3 through 5

Age 6 through 121 Adult participants

* *

Meat and Meat Alternates * * * or

Yogurt, plain or flavored, unsweetened or sweet-

* * *

4 0z.or Y2 cup ..........

* *

8oz.orlcup....... 8 oz. or 1 cup.

ened.
* * * * * * *
1The text is unchanged.
* * * * *
@B)y* *=* SUPPER

Food components

Children ages 3

Children ages 1 and
2 through 5

Children ages 6

through 12 Adult participants

* *

Meat and Meat Alternates * * * or.

Yogurt, plain or flavored, unsweetened or sweet-

ened.

* * *

4 0z.0or Y2 Ccup ..........

* *

8oz.orlcup ....coee. 8 0z. or 1 cup.

* * * * *

Dated: February 28, 1997.
William E. Ludwig,
Administrator, Food and Consumer Service.
[FR Doc. 97-5537 Filed 3-5-97; 8:45 am]
BILLING CODE 3410-30-P

Animal and Plant Health Inspection
Service

9 CFR Part 78
[Docket No. 97-009-1]

Brucellosis in Cattle; State and Area
Classifications; Tennessee

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
brucellosis regulations concerning the
interstate movement of cattle by
changing the classification of Tennessee
from Class A to Class Free. We have
determined that Tennessee meets the
standards for Class Free status. This
action relieves certain restrictions on
the interstate movement of cattle from
Tennessee.

DATES: Interim rule effective February
28, 1997. Consideration will be given
only to comments received on or before
May 5, 1997.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 97-009-1, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 97-009-1. Comments

received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue, SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Dr.
Michael J. Gilsdorf, Senior Staff
Veterinarian, National Animal Health
Programs, VS, APHIS, Suite 3B08, 4700
River Road Unit 36, Riverdale, MD
20737-1231, (301) 734-7708; or e-mail:
mgilsdorf@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

Brucellosis is a contagious disease
affecting animals and humans, caused
by bacteria of the genus Brucella.

The brucellosis regulations, contained
in 9 CFR part 78 (referred to below as
the regulations), provide a system for
classifying States or portions of States
according to the rate of Brucella
infection present, and the general
effectiveness of a brucellosis control and
eradication program. The classifications
are Class Free, Class A, Class B, and
Class C. States or areas that do not meet
the minimum standards for Class C are
required to be placed under Federal
quarantine.

The brucellosis Class Free
classification is based on a finding of no
known brucellosis in cattle for the 12
months preceding classification as Class
Free. The Class C classification is for
States or areas with the highest rate of
brucellosis. Class B and Class A fall
between these two extremes.

Restrictions on moving cattle interstate
become less stringent as a State
approaches or achieves Class Free

status.
The standards for the different

classifications of States or areas entail
(1) maintaining a cattle herd infection
rate not to exceed a stated level during
12 consecutive months; (2) tracing back
to the farm of origin and successfully
closing a stated percent of all brucellosis
reactors found in the course of Market
Cattle Identification (MCI) testing; (3)
maintaining a surveillance system that
includes testing of dairy herds,
participation of all recognized
slaughtering establishments in the MCI
program, identification and monitoring
of herds at high risk of infection
(including herds adjacent to infected
herds and herds from which infected
animals have been sold or received),
and having an individual herd plan in
effect within a stated number of days
after the herd owner is notified of the
finding of brucellosis in a herd he or she
owns; and (4) maintaining minimum
procedural standards for administering

the program.
Before the effective date of this

interim rule, Tennessee was classified

as a Class A State.
To attain and maintain Class Free

status, a State or area must (1) remain
free from field strain Brucella abortus
infection for 12 consecutive months or
longer; (2) trace back at least 90 percent
of all brucellosis reactors found in the
course of MCI testing to the farm of
origin; (3) successfully close at least 95
percent of the MCI reactor cases traced
to the farm of origin during the 12
consecutive month period immediately
prior to the most recent anniversary of
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the date the State or area was classified
Class Free; and (4) have a specified
surveillance system, as described above,
including an approved individual herd
plan in effect within 15 days of locating
the source herd or recipient herd.

After reviewing the brucellosis
program records for Tennessee, we have
concluded that this State meets the
standards for Class Free status.
Therefore, we are removing Tennessee
from the list of Class A States in
§78.41(b) and adding it to the list of
Class Free States in § 78.41(a). This
action relieves certain restrictions on
moving cattle interstate from Tennessee.

Immediate Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that there is good cause for
publishing this interim rule without
prior opportunity for public comment.
Immediate action is warranted to
remove unnecessary restrictions on the
interstate movement of cattle from
Tennessee.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make it effective upon signature. We
will consider comments that are
received within 60 days of publication
of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. It will include a
discussion of any comments we receive
and any amendments we are making to
the rule as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

Cattle moved interstate are moved for
slaughter, for use as breeding stock, or
for feeding. Changing the brucellosis
status of Tennessee from Class A to
Class Free will promote economic
growth by reducing certain testing and
other requirements governing the
interstate movement of cattle from this
State. Testing requirements for cattle
moved interstate for immediate
slaughter or to quarantined feedlots are
not affected by this change. Cattle from
certified brucellosis-free herds moving
interstate are not affected by this
change.

The groups affected by this action will
be herd owners in Tennessee, as well as
buyers and importers of cattle from this
State.

There are an estimated 66,000 cattle
herds in Tennessee that would be
affected by this rule. All of these are
owned by small entities. Test-eligible
cattle offered for sale interstate from
other than certified-free herds must
have a negative test under present Class
A status regulations, but not under

regulations concerning Class Free status.

If such testing were distributed equally
among all herds affected by this rule,
Class Free status would save
approximately $5 to $10 per head.

Therefore, we believe that changing
the brucellosis status of Tennessee will
not have a significant economic impact
on the small entities affected by this
interim rule.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
in conflict with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This document contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, 9 CFR part 78 is
amended as follows:

PART 78—BRUCELLOSIS

1. The authority citation for part 78
continues to read as follows:
Authority: 21 U.S.C. 111-114a-1, 114g,

115, 117, 120, 121, 123-126, 134b, and 134f;
7 CFR 2.22, 2.80, and 371.2(d).

§78.41 [Amended]
2.In §78.41, paragraph (a) is
amended by adding “Tennessee,”
immediately after “South Carolina,’.
3.In §78.41, paragraph (b) is
amended by removing “Tennessee”.
Done in Washington, DC, this 28th day of
February 1997.
Terry L. Medley,
Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 97-5519 Filed 3-5-97; 8:45 am]
BILLING CODE 3410-34-P

FEDERAL RESERVE SYSTEM

12 CFR Part 226
[Regulation Z; Docket No. R—0942]

Truth in Lending

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; official staff
interpretation.

SUMMARY: The Board is publishing
revisions to the official staff
commentary to Regulation Z (Truth in
Lending). The commentary applies and
interprets the requirements of
Regulation Z. The update provides
guidance on issues relating to the
treatment of certain fees paid in
connection with mortgage loans. It
addresses new tolerances for accuracy
in disclosing the amount of the finance
charge and other affected cost
disclosures. In addition, the update
discusses issues such as the treatment of
debt cancellation agreements and a
creditor’s duties if providing periodic
statements via electronic means.

DATES: This rule is effective February
28, 1997. Compliance is optional until
October 1, 1997.

FOR FURTHER INFORMATION CONTACT: Jane
E. Ahrens or James A. Michaels, Senior
Attorneys, or Sheilah A. Goodman or
Manley Williams, Staff Attorneys,
Division of Consumer and Community
Affairs, Board of Governors of the
Federal Reserve System, at (202) 452—
3667 or 452-2412; for users of
Telecommunications Device for the Deaf
(TDD) only, contact Dorothea Thompson
at (202) 452-3544.

SUPPLEMENTARY INFORMATION:
l. Background

The purpose of the Truth in Lending
Act (TILA; 15 U.S.C. 1601 et seq.) is to
promote the informed use of consumer
credit by requiring disclosures about its
terms and cost. The act requires
creditors to disclose the cost of credit as
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a dollar amount (the finance charge) and
as an annual percentage rate (the APR).
Uniformity in creditors’ disclosures is
intended to assist consumers in
comparison shopping. The TILA
requires additional disclosures for loans
secured by a consumer’s home and
permits consumers to rescind certain
transactions that involve their principal
dwelling. The act is implemented by the
Board’s Regulation Z (12 CFR Part 226).
The Board’s official staff commentary
(12 CFR Part 226 (Supp. 1)) interprets
the regulation, and provides guidance to
creditors in applying the regulation to
specific transactions. The commentary
is updated periodically to address
significant questions that arise; it is a
substitute for individual staff
interpretations.

In November, the Board published
proposed amendments to the
commentary to Regulation Z (61 FR
60223, November 27, 1996). The Board
received about 30 comments. Most of
the comments were from financial
institutions, mortgage lenders,
insurance providers, and other creditors
(or their representatives); about a half
dozen were from consumer
representatives and lawyers. Overall,
commenters generally supported the
proposed amendments. Views were
mixed on a few comments, and some
commenters expressed concerns about
issues not addressed in the proposal.
Except as discussed below, the
commentary is being adopted as
proposed; some technical suggestions or
concerns raised by commenters are
addressed. Compliance is optional until
October 1, 1997, the effective date for
mandatory compliance.

The revisions mainly incorporate
guidance given in the supplementary
information that accompanied
September 1996 amendments to
Regulation Z implementing the Truth in
Lending Act Amendments of 1995 (Pub.
L. 104-29, 109 Stat. 271). The
rulemaking clarified the treatment of
fees typically associated with real
estate-related lending, and revised
tolerances for finance charge
calculations for loans secured by real
estate or dwellings (61 FR 49237,
September 19, 1996). It also addressed
the treatment of fees charged in
connection with debt cancellation
agreements.

Il. Commentary Revisions

Supplement I—Official Staff
Interpretations

Subpart A—General

Section 226.4—Finance Charge
4(a) Definition

4(a)(1) Charges by Third Parties

Comment 4(a)(1)-1 illustrates the
general rule that amounts charged by a
third party are included in the finance
charge if the creditor requires the use of
a third party, even if the consumer may
choose the service provider.

Comment 4(a)(1)-2 addresses the
treatment of annuity premiums
associated with some reverse mortgages.
The proposal treated the cost of the
premiums as a finance charge when the
purchase of an annuity is effectively
required incident to the credit.
Commenters expressed concern about
uncertainties that could result from
such a test; the “effectively required”
standard has been deleted for clarity.

4(a)(2) Special Rule; Closing Agent
Charges

Comment 4(a)(2)-1 is revised and a
new comment 4(a)(2)-2 is added to
address commenters requests for further
guidance about the treatment of charges
by third-party closing agents when the
creditor requires the use of a closing
agent. Comment 4(a)(2)-2 provides
examples of the types of fees charged by
a closing agent that may be excluded
from the finance charge, even though
the creditor requires the use of a closing
agent.

4(a)(3) Special Rule; Mortgage Broker
Fees

Two comments addressing the
treatment of mortgage broker fees were
proposed. These comments are adopted
with some modification for clarity, and
a third comment is added. Under the
1995 Amendments, mortgage broker fees
paid by the borrower are finance charges
unless otherwise excluded. Comment
4(a)(3)-1 clarifies that mortgage brokers
fees may be excluded from the finance
charge if the fee would be excluded
when charged by the creditor. To
illustrate the rule, the comment
discusses certain application fees as an
example of fees charged by mortgage
brokers that could be excluded from the
finance charge.

New comment 4(a)(3)—2 addresses the
scope of the special rule for mortgage
broker fees. Commenters requested that
the scope be clarified; some suggested
defining the term *““mortgage broker.”
Instead, the Board has clarified that the
special rule for mortgage broker fees

applies to consumer credit transactions
secured by real property or a dwelling.
The Board believes this interpretation
carries out the purposes of the 1995
Amendments, and simplifies
compliance by using existing definitions
in the regulation rather than adding a
new one.

Comment 4(a)(3)-3, redesignated from
the proposal and revised for clarity,
addresses the treatment of
compensation paid by the creditor to a
mortgage broker.

4(c) Charges Excluded From the Finance
Charge

Paragraph 4(c)(5)

Comment 4(c)(5)-2, adopted
substantially as proposed, addresses the
treatment of finance charges paid by a
noncreditor seller on a consumer’s
behalf before loan closing; it clarifies
that disclosures should reflect the
payment if the consumer is not legally
bound to the creditor for the amount
paid.

4(d) Insurance and Debt Cancellation
Coverage

4(d)(3) Voluntary Debt Cancellation
Fees

The comments are adopted as
proposed, with minor revisions for
clarity. Several commenters, including a
credit insurance provider, disagreed
with the Board’s interpretation of
section 226.4(d)(3), which in their view
is not consistent with the TILA. These
commenters objected to the proposed
comments on the same grounds.

Comment 4(d)(3)-2 clarifies that
although debt cancellation coverage and
credit insurance are treated similarly for
purposes of cost disclosures under the
TILA, state law governs whether a
creditor may represent that debt
cancellation coverage is insurance. A
provider of credit insurance commented
that creditors should be permitted to
disclose debt cancellation fees as
insurance premiums only if the
coverage is regulated by the state as
insurance. Regulation Z does not
provide a definition of insurance for
purposes of the TILA, and under
§226.2(b)(3) the term’s meaning is
determined by state law—which may or
may not take account of the extent to
which the particular product is
regulated by the state. Consequently, the
comments are adopted substantially as
proposed.

4(e) Certain Security Interest Charges

Section 226.4(e) excludes certain
security interest charges paid to public
officials from the finance charge if the
amounts are itemized and disclosed. A
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new §226.4(e)(3) was added to
implement a provision in the 1995
Amendments which excludes from the
finance charge taxes levied on security
instruments or on documents
evidencing indebtedness that must be
paid to record the security instrument.
Comments 4(e)-1 (adopted substantially
as proposed) and —2 are revised to
reflect the recent amendment to
§226.4(e)(3).

Subpart B—Open-end Credit

Section 226.5—General Disclosure
Requirements

5(b) Time of Disclosures
5(b)(2) Periodic Statements
Paragraph 5(b)(2)(ii)

An addition to comment 5(b)(2)(ii)-3
is made to clarify that periodic
statements may be provided
electronically, for example, via home
banking systems. Commenters generally
supported the proposal and encouraged
the Board to provide further guidance
on how to adapt current rules to the way
electronic disclosures may be used. A
review is now underway that will seek
to adapt current rules under the Board’s
Truth in Lending and other consumer
protection regulations to the way
electronic disclosures may be provided
and retained, responding to
technological developments in the way
financial service transactions are
conducted via electronic means.

Subpart C—Closed-end Credit

Section 226.17—General Disclosure
Requirements

17(c) Basis of Disclosures and Use of
Estimates

Paragraph 17(c)(2)(ii)

Comment 17(c)(2)(ii)—1 addresses the
new rule applicable to the disclosure of
per-diem interest charges. Under the
rule, the disclosure of any numerical
amount affected by the per-diem interest
charge is considered accurate if it is
based on the information known to the
creditor at the time the disclosure is
prepared, whether or not the disclosure
of per-diem interest is accurate when it
is received by the consumer. The
comment clarifies that, in such cases,
the resulting finance charge is
considered accurate without regard to
the tolerance for errors under
§226.18(d)(1). In response to requests
for guidance, the comment clarifies that
disclosures may be considered accurate
under this rule without regard to
whether they were labeled as estimates.

Section 226.18—Content of Disclosures
18(c) Itemization of Amount Financed

Comment 18(c)—4 is adopted
substantially as proposed. Some
commenters expressed concern that this
comment imposed additional disclosure
requirements. This is not the case. The
comment is meant to streamline
disclosure requirements for transactions
that are also covered by Real Estate
Settlement Procedures Act (RESPA) by
allowing—not requiring—creditors to
substitute the good faith estimate or the
HUD-1 settlement statement for the
itemization of the amount financed.
Guidance is added regarding the format
requirements for these disclosures.

A proposed revision to comment
18(c)(1)(iv)-2 responded to a proposal
by the Department of Housing and
Urban Development (HUD) to change
the way that the amount collected at
closing for escrow items is reflected on
the HUD-1 for RESPA purposes (61 FR
46511, September 3, 1996). The Board is
withdrawing the proposed revision
given that HUD has not yet taken final
action on its proposal.

Section 226.22—Determination of the
Annual Percentage Rate

22(a) Accuracy of the Annual
Percentage Rate

Paragraphs 22(a)(4) and 22(a)(5)

Section 226.22(a)(4) and 22(a)(5)
provide APR tolerances for mortgage
loans when the finance charge has been
misstated but is considered accurate.
The comments provide specific
examples of these tolerances. Minor
revisions have been made for clarity.

Section 226.23—Right of Rescission
23(h) Special rules for foreclosures
Paragraph 23(h)(1)(i)

Section 226.23(h), which implements
section 125(i) of the TILA, contains
special rescission rules that apply after
a foreclosure action has been initiated.
Section 226.23(h)(1) allows a consumer
to rescind a loan in foreclosure if a
mortgage broker fee that should have
been included in the finance charge
under the laws in effect at
consummation was not included.
Section 226.23(h)(2) contains a separate
finance charge tolerance of $35 for loans
in foreclosure; such loans may be
rescinded if the finance charge was
understated by more than $35.
Comment 23(h)(1)(i)-1 is intended to
clarify the relationship between these
two provisions.

As proposed, the comment
interpreted §226.23(h)(1) to allow
rescission if a mortgage broker fee was

omitted from the finance charge entirely
or if it was understated, without regard
to the dollar amount involved. Under
that interpretation, any finance charge
understatement traceable to a
misstatement of a mortgage broker fee
would allow rescission of a loan in
foreclosure; the $35 finance charge
tolerance in § 226.23(h)(2) would not
apply. Several commenters objected to
this interpretation and expressed the
view that the $35 finance charge
tolerance should also apply to the
rescission rights granted under
§226.23(h)(1)(i). They believed that the
$35 tolerance in § 226.23(h)(2) provides
the applicable rule for determining
whether a mortgage broker fee has been
included “in accordance with the laws
and regulations in effect’” at the time the
loan was consummated. They noted that
otherwise, creditors would be liable for
inadvertent and technical errors—for
example, if a mortgage broker fee was
rounded down from fractional to whole
dollar amounts. The commenters argued
that this would be inconsistent with the
purpose of the 1995 Amendments as a
whole, which was to reduce lender
liability for small technical errors.

Upon further analysis and after
consideration of the comments received,
a narrower interpretation of
§226.23(h)(1)(i) has been adopted. The
Board believes that this narrower
interpretation is consistent with the
intent of section 125(i) of the TILA. The
$35 tolerance in § 226.23(h)(2) reduces
creditors’ potential liability by replacing
the $10 tolerance that applied before the
1995 Amendments became effective.
Accordingly, comment 23(h)(1)(i)-1
clarifies that for loans in foreclosure, a
right of rescission exists under
§226.23(h)(1)(i) only if the entire
mortgage broker fee has been omitted
from the finance charge. If the amount
of a mortgage broker fee is misstated, the
consumer’s right to rescind is based on
the rule in §2226.23(h)(2). A new
comment 23(h)(2)-1 has been added to
clarify that the $35 tolerance is based on
the total finance charge and not its
component charges.

Subpart E—Special Rules for Certain
Home Mortgage Transactions

Section 226.31—General Rules

31(d) Basis of Disclosures and Use of
Estimates

31(d)(3) Per-diem Interest

Several commenters noted that a
comment to paragraph 31(d)(3) like the
comment to 17(c)(2)(ii) would be useful;
a conforming comment has been added.
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Section 33—Requirements for Reverse
Mortgages

33(a) Definition
Paragraph 33(a)(2)

Comment 33(a)(2)—-2, which addresses
reverse mortgages, is adopted
substantively as proposed.

List of Subjects in 12 CFR Part 226

Advertising, Banks, banking,
Consumer protection, Credit, Federal
Reserve System, Mortgages, Reporting
and recordkeeping requirements, Truth
in lending.

For the reasons set forth in the
preamble, the Board amends 12 CFR
Part 226 as follows:

PART 226—TRUTH IN LENDING
(REGULATION 2)

1. The authority citation for part 226
continues to read as follows:

Authority: 12 U.S.C. 3806; 15 U.S.C. 1604
and 1637(c)(5).

2. In Supplement | to Part 226, under
Introduction, the last sentence in
paragraph 5. is revised to read as
follows:

Supplement I—Official Staff
Interpretations

Introduction
* * * * *

5. Comment designations. * * *
Comments to the appendices may be cited,
for example, as Comment app. A-1.

* * * * *

3. Supplement | to Part 226, under
§ 226.2—Definitions and Rules of
Construction, paragraph 2(a)(25) is
amended by removing the last two
sentences of the second paragraph of
paragraph 6.

4. In Supplement | to Part 226, under
§ 226.4—Finance Charge, the following
amendments are made:

a. Under 4(a) Definition., paragraphs
3. and 4. are removed and paragraphs 5.
through 7. are redesignated as
paragraphs 3. through 5., respectively,
and new paragraphs 4(a)(1), 4 (a)(2), and
4(a)(3) are added after the end of the text
of 4(a);

b. Under 4(b) Examples of finance
charges., a new paragraph 4(b)(10) is
added;

c¢. Under 4(c) Charges excluded from
the finance charge., under paragraph
4(c)(5)., paragraph 2. is revised;

d. Under 4(d), the heading is revised,
and a new paragraph 4(d)(3) is added;
and

e. Under 4(e) Certain security interest
charges., paragraphs 1.i. and 2. are
revised.

The additions and revisions read as
follows:
* * * * *

Subpart A—General

* * * *

§226.4—Finance Charge

4(a) Definition.

* * * * *

4(a)(1) Charges by third parties.

1. Choosing the provider of a required
service. An example of a third-party charge
included in the finance charge is the cost of
required mortgage insurance, even if the
consumer is allowed to choose the insurer.

2. Annuities associated with reverse
mortgages. Some creditors offer annuities in
connection with a reverse mortgage
transaction. The amount of the premium is a
finance charge if the creditor requires the
purchase of the annuity incident to the
credit. Examples include the following:

i. The credit documents reflect the
purchase of an annuity from a specific
provider or providers.

ii. The creditor assesses an additional
charge on consumers who do not purchase an
annuity from a specific provider.

iii. The annuity is intended to replace in
whole or in part the creditor’s payments to
the consumer either immediately or at some
future date.

4(a)(2) Special rule; closing agent charges.

1. General. This rule applies to charges by
a third party serving as the closing agent for
the particular loan. An example of a closing
agent charge included in the finance charge
is a courier fee where the creditor requires
the use of a courier.

2. Required closing agent. If the creditor
requires the use of a closing agent, fees
charged by the closing agent are included in
the finance charge only if the creditor
requires the particular service, requires the
imposition of the charge, or retains a portion
of the charge. Fees charged by a third-party
closing agent may be otherwise excluded
from the finance charge under §226.4. For
example, a fee that would be paid in a
comparable cash transaction may be
excluded under §226.4(a); a lump-sum fee
for real-estate closing costs may be excluded
under §226.4(c)(7).

4(a)(3) Special rule; mortgage broker fees.
1. General. A fee charged by a mortgage
broker is excluded from the finance charge if

it is the type of fee that is also excluded
when charged by the creditor. For example,
to exclude an application fee from the
finance charge under §226.4(c)(1), a
mortgage broker must charge the fee to all
applicants for credit, whether or not credit is
extended.

2. Coverage. This rule applies to
charges paid by consumers to a
mortgage broker in connection with a
consumer credit transaction secured by
real property or a dwelling.

3. Compensation by lender. The rule
requires all mortgage broker fees to be
included in the finance charge. Creditors
sometimes compensate mortgage brokers
under a separate arrangement with those
parties. Creditors may draw on amounts paid

by the consumer, such as points or closing
costs, to fund their payment to the broker.
Compensation paid by a creditor to a
mortgage broker under an agreement is not
included as a separate component of a
consumer’s total finance charge (although
this compensation may be reflected in the
finance charge if it comes from amounts paid
by the consumer to the creditor that are
finance charges, such as points and interest).
4(b) Examples of finance charges.
* * * * *

4(b)(10) Debt cancellation fees.

1. Definition. Debt cancellation coverage
provides for payment or satisfaction of all or
part of a debt when a specified event occurs.
The term includes guaranteed automobile
protection or “GAP” agreements, which pay
or satisfy the remaining debt after property
insurance benefits are exhausted.

4(c) Charges excluded from the finance

charge.

* * * * *
Paragraph 4(c)(5).

* * * * *

2. Other seller-paid amounts. Mortgage
insurance premiums and other finance
charges are sometimes paid at or before
consummation or settlement on the
borrower’s behalf by a noncreditor seller. The
creditor should treat the payment made by
the seller as seller’s points and exclude it
from the finance charge if, based on the
seller’s payment, the consumer is not legally
bound to the creditor for the charge. A
creditor who gives disclosures before the
payment has been made should base them on
the best information reasonably available.

* * * * *

4(d) Insurance and debt cancellation
coverage.
* * * * *

4(d)(3) Voluntary debt cancellation fees.

1. General. Fees charged for the specialized
form of debt cancellation agreement known
as guaranteed automobile protection (“GAP”’)
agreements must be disclosed according to
§226.4(d)(3) rather than according to
§226.4(d)(2) for property insurance.

2. Disclosures. Creditors can comply with
§226.4(d)(3) by providing a disclosure that
refers to debt cancellation coverage whether
or not the coverage is considered insurance.
Creditors may use the model credit insurance
disclosures only if the debt cancellation
coverage constitutes insurance under state
law.

4(e) Certain security interest charges.

1. Examples.

i. Excludable charges. Sums must be
actually paid to public officials to be
excluded from the finance charge under
§226.4(e) (1) and (3). Examples are charges
or other fees required for filing or recording
security agreements, mortgages, continuation
statements, termination statements, and
similar documents, as well as intangible
property or other taxes even when the
charges or fees are imposed by the state
solely on the creditor and charged to the
consumer (if the tax must be paid to record
a security interest). (See comment 4(a)-5
regarding the treatment of taxes, generally.)
* * * * *
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2. Itemization. The various charges
described in §226.4(e) (1) and (3) may be
totaled and disclosed as an aggregate sum, or
they may be itemized by the specific fees and
taxes imposed. If an aggregate sum is
disclosed, a general term such as security
interest fees or filing fees may be used.

* * * * *

5. In Supplement | to Part 226, under
§226.5—General Disclosure
Requirements, under Paragraph
5(b)(2)(ii)., paragraph 3. is revised to
read as follows:

* * * * *

Subpart B—Open-End Credit

§226.5—General Disclosure Requirements

* * * * *
5(b) Time of disclosures.

* * * * *
5(b)(2) Periodic statements.

* * * * *
Paragraph 5(b)(2)(ii).

* * * * *

3. Calling for periodic statements. The
creditor may permit consumers to call for
their periodic statements, but may not
require them to do so. If the consumer wishes
to pick up the statement and the plan has a
free-ride period, the statement (including a
statement provided by electronic means)
must be made available in accordance with
the 14-day rule.

* * * * *

6. In Supplement | to Part 226, under
§226.17—General Disclosure
Requirements, the following
amendments are made:

a. Under 17(c) Basis of disclosures
and use of estimates., text is added
under paragraph 17(c)(2)(ii); and

b. Under 17(f) Early disclosures.,
paragraphs 1. introductory text, 1.i., the
last sentence of 1.ii. and 1.iii. are
revised and a heading is added to
paragraph 1.ii; and a new paragraph
17(f)(2) is added preceding 17(g).

The additions and revisions read as
follows:

* * * * *

Subpart C—Closed-End Credit

§226.17—General Disclosure Requirements
* * * * *

17(c) Basis of disclosures and use of
estimates.
* * * * *

Paragraph 17(c)(2)(ii).

1. Per-diem interest. This paragraph
applies to any numerical amount (such as the
finance charge, annual percentage rate, or
payment amount) that is affected by the
amount of the per-diem interest charge that
will be collected at consummation. If the
amount of per-diem interest used in
preparing the disclosures for consummation
is based on the information known to the
creditor at the time the disclosure document
is prepared, the disclosures are considered
accurate under this rule, and affected

disclosures are also considered accurate,
even if the disclosures are not labeled as
estimates. For example, if the amount of per-
diem interest used to prepare disclosures is
less than the amount of per-diem interest
charged at consummation, and as a result the
finance charge is understated by $200, the
disclosed finance charge is considered
accurate even though the understatement is
not within the $100 tolerance of
§226.18(d)(1), and the finance charge was
not labeled as an estimate. In this example,
if in addition to the understatement related
to the per-diem interest, a $90 fee is
incorrectly omitted from the finance charge,
causing it to be understated by a total of
$290, the finance charge is considered
accurate because the $90 fee is within the
tolerance in §226.18(d)(1).

* * * * *

17(f) Early disclosures.

1. Change in rate or other terms.
Redisclosure is required for changes that
occur between the time disclosures are made
and consummation if the annual percentage
rate in the consummated transaction exceeds
the limits prescribed in this section, even if
the initial disclosures would be considered
accurate under the tolerances in §8226.18(d)
or 226.22(a). To illustrate:

i. General. A. If disclosures are made in a
regular transaction on July 1, the transaction
is consummated on July 15, and the actual
annual percentage rate varies by more than
Vs of 1 percentage point from the disclosed
annual percentage rate, the creditor must
either redisclose the changed terms or
furnish a complete set of new disclosures
before consummation. Redisclosure is
required even if the disclosures made on July
1 are based on estimates and marked as such.

B. In a regular transaction, if early
disclosures are marked as estimates and the
disclosed annual percentage rate is within ¥s
of 1 percentage point of the rate at
consummation, the creditor need not
redisclose the changed terms (including the
annual percentage rate).

ii. Nonmortgage loan. * * * (See
§226.18(d)(2) of this part.)

iii. Mortgage loan. At the time TILA
disclosures are prepared in July, the loan
closing is scheduled for July 31 and the
creditor does not plan to collect per-diem
interest at consummation. Consummation
actually occurs on August 5, and per-diem
interest for the remainder of August is
collected as a prepaid finance charge.
Assuming there were no other changes
requiring redisclosure, the creditor may rely
on the disclosures prepared in July that were
accurate when they were prepared. However,
if the creditor prepares new disclosures in
August that will be provided at
consummation, the new disclosures must
take into account the amount of the per-diem
interest known to the creditor at that time.

* * * * *

Paragraph 17(f)(2).

1. Irregular transactions. For purposes of
this paragraph, a transaction is deemed to be
“irregular’” according to the definition in
footnote 46 of §226.22(a)(3).

* * * * *

7. In Supplement | to Part 226, under
§226.18—Content of Disclosures, the
following amendments are made:

a. Under 18(c) Itemization of amount
financed., paragraph 4. is revised,;

b. Under 18(d) Finance charge., a new
paragraph 18(d)(2) is added; and

c. 18(n) is amended by revising the
heading and adding a new paragraph 2.

The additions and revisions read as

follows:
* * * * *

§226.18—Content of Disclosures

* * * * *
18(c) Itemization of amount financed.
* * * * *

4. RESPA transactions. The Real Estate
Settlement Procedures Act (RESPA) requires
creditors to provide a good faith estimate of
closing costs and a settlement statement
listing the amounts paid by the consumer.
Transactions subject to RESPA are exempt
from the requirements of §226.18(c) if the
creditor complies with RESPA’s
requirements for a good faith estimate and
settlement statement. The itemization of the
amount financed need not be given, even
though the content and timing of the good
faith estimate and settlement statement under
RESPA differ from the requirements of
§8226.18(c) and 226.19(a)(2). If a creditor
chooses to substitute RESPA’s settlement
statement for the itemization when
redisclosure is required under §226.19(a)(2),
the statement must be delivered to the
consumer at or prior to consummation. The
disclosures required by §8226.18(c) and
226.19(a)(2) may appear on the same page or
on the same document as the good faith
estimate or the settlement statement, so long
as the requirements of § 226.17(a) are met.

* * * * *
18(d) Finance charge.
* * * * *

18(d)(2) Other credit.

1. Tolerance. When a finance charge error
results in a misstatement of the amount
financed, or some other dollar amount for
which the regulation provides no specific
tolerance, the misstated disclosure does not
violate the act or the regulation if the finance
charge error is within the permissible
tolerance under this paragraph.

* * * * *
18(n) Insurance and debt cancellation.
* * * * *

2. Debt cancellation. Creditors may use the
model credit insurance disclosures only if
the debt cancellation coverage constitutes
insurance under state law. Otherwise, they
may provide a parallel disclosure that refers
to debt cancellation coverage.

* * * * *

8. In Supplement | to Part 226, under
§ 226.19—Certain Residential Mortgage
and Variable-Rate Transactions, under
19(a)(2) Redisclosure required., the first
sentence of paragraph 1. is revised to
read as follows:

* * * * *
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§226.19—Certain Residential Mortgage and
Variable-Rate Transactions
* * * * *

Paragraph 19(a)(2) Redisclosure required.

1. Conditions for redisclosure. Creditors
must make new disclosures if the annual
percentage rate at consummation differs from
the estimate originally disclosed by more
than ¥s of 1 percentage point in regular
transactions or %4 of 1 percentage point in
irregular transactions, as defined in footnote
46 of §226.22(a)(3). * * *

* * * * *

9. In Supplement | to Part 226,
§226.22—Determination of the Annual
Percentage Rate, is amended by adding
new paragraphs 22(a)(4) and 22(a)(5) to
read as follows:

* * * * *

§226.22—Determination of the Annual
Percentage Rate

22(a) Accuracy of the annual percentage
rate.
* * * * *

22(a)(4) Mortgage loans.

1. Example. If a creditor improperly omits
a $75 fee from the finance charge on a regular
transaction, the understated finance charge is
considered accurate under § 226.18(d)(1), and
the annual percentage rate corresponding to
that understated finance charge also is
considered accurate even if it falls outside
the tolerance of ¥s of 1 percentage point
provided under §226.22(a)(2). Because a $75
error was made, an annual percentage rate
corresponding to a $100 understatement of
the finance charge would not be considered
accurate.

22(a)(5) Additional tolerance for mortgage
loans.

1. Example. This paragraph contains an
additional tolerance for a disclosed annual
percentage rate that is incorrect but is closer
to the actual annual percentage rate than the
rate that would be considered accurate under
the tolerance in §226.22(a)(4). To illustrate:
in an irregular transaction subject to a %4 of
1 percentage point tolerance, if the actual
annual percentage rate is 9.00 percent and a
$75 omission from the finance charge
corresponds to a rate of 8.50 percent that is
considered accurate under § 226.22(a)(4), a
disclosed APR of 8.65 percent is within the
tolerance in §2226.22(a)(5). In this example of
an understated finance charge, a disclosed
annual percentage rate below 8.50 or above
9.25 percent will not be considered accurate.
* * * * *

10. In Supplement I to Part 226,
§226.23—Right of Rescission is
amended by adding new 23(g) and 23(h)
preceding the References to read as
follows:

* * * * *

§226.23—Right of Rescission

* * * * *

23(g) Tolerances for accuracy.

23(g)(2) One percent tolerance.

1. New advance. The phrase ‘“new
advance” has the same meaning as in
comment 23(f)-4.

23(h) Special Rules for Foreclosures.

1. Rescission. Section 226.23(h) applies
only to transactions that are subject to
rescission under §226.23(a)(1).

Paragraph 23(h)(1)(i).

1. Mortgage broker fees. A consumer may
rescind a loan in foreclosure if a mortgage
broker fee that should have been included in
the finance charge was omitted, without
regard to the dollar amount involved. If the
amount of the mortgage broker fee is
included but misstated the rule in
§226.23(h)(2) applies.

23(h)(2) Tolerance for disclosures.

1. General. This section is based on the
accuracy of the total finance charge rather
than its component charges.

* * * * *

11. In Supplement | to Part 226, under
§226.31—General Rules, the following
amendments are made:

a. Under Paragraph 31(c)(1) paragraph
1. is redesignated as paragraph 1. under
Paragraph 31(c)., and paragraph 2.,
under Paragraph 31 (c)(1) is
redesignated as paragraph 1; and

b. Under 31(d), a new paragraph
31(d)(3), is added.

The revisions and additions read as
follows:

* * * * *

Subpart E—Special Rules for Certain Home
Mortgage Transactions

§226.31—General Rules

* * * * *

31(d) Basis of disclosures and use of
estimates.
* * * * *

31(d)(3) Per-diem interest.

1. Per-diem interest. This paragraph
applies to the disclosure of any numerical
amount (such as the finance charge, annual
percentage rate, or payment amount) that is
affected by the amount of the per-diem
interest charge that will be collected at
consummation. If the amount of per-diem
interest used in preparing the disclosures for
consummation is based on the information
known to the creditor at the time the
disclosure document is prepared, the
disclosures are considered accurate under
this rule, and affected disclosures are also
considered accurate, even if the disclosures
were not labeled as estimates. (See comment
17(c)(2)(ii)-1 generally.)

* * * * *

12. In Supplement | to Part 226, under
§226.32—Requirements for Certain
Closed-End Home Mortgages, the
following amendments are made:

a. Under Paragraph 32(b)(1)(i).,
paragraph 1. is revised; and

b. Under Paragraph 32(c)(3)., a new
paragraph 2. is added.

The revisions and additions read as
follows:

* * * * *

§226.32—Requirements for Certain Closed-
End Home Mortgages
* * * * *

32(b) Definitions.

Paragraph 32(b)(1)(i).

1. General. Section 226.32(b)(1)(i) includes
in the total ““points and fees” items defined
as finance charges under §8 226.4(a) and
226.(4)(b). Items excluded from the finance
charge under other provisions of § 226.4 are
not included in the total “points and fees”
under paragraph 32(b)(1)(i), but may be
included in “points and fees” under
paragraphs 32(b)(1)(ii) and 32(b)(1)(iii).
Interest, including per-diem interest, is
excluded from “points and fees” under

§226.32(b)(1).
* * * * *
32(c) Disclosures.
* * * * *
Paragraph 32(c)(3) Regular payment.
* * * * *

2. Balloon payments. If a loan with a term
of five years or more provides for a balloon
payment, the balloon payment must be
disclosed. For a loan with a term of less than
five years, a balloon payment is prohibited.
* * * * *

13. In Supplement | to Part 226, under
§ 226.33—Requirements for Reverse
Mortgages, under Paragraph 33(a)(2), in
paragraph 2., the third and fourth
sentences are revised and a new
sentence is added at the end of the
paragraph to read as follows:

* * * * *

§226.33—Requirements for Reverse
Mortgages

33(a) Definition.

* * * * *
Paragraph 33(a)(2).
* * * * *

2. Definite term or maturity date. * * * An
obligation may state a definite maturity date
or term of repayment and still meet the
definition of a reverse-mortgage transaction if
the maturity date or term of repayment used
would not operate to cause maturity prior to
the occurrence of any of the maturity events
recognized in the regulation. For example,
some reverse mortgage programs specify that
the final maturity date is the borrower’s
150th birthday; other programs include a
shorter term but provide that the term is
automatically extended for consecutive
periods if none of the other maturity events
has yet occurred. These programs would be
permissible.

* * * * *

14. In Supplement | to Part 226, under
Appendices G and H—Open-End and
Closed-End Model Forms and Clauses, a
new paragraph 2. is added to read as

follows:
* * * * *

Appendices G and H—Open-End and Closed-
End Model Forms and Clauses
* * * * *

2. Debt cancellation coverage. This
regulation does not authorize creditors to
characterize debt cancellation fees as
insurance premiums for purposes of this
regulation. Creditors may provide a
disclosure that refers to debt cancellation
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coverage whether or not the coverage is
considered insurance. Creditors may use the
model credit insurance disclosures only if
the debt cancellation coverage constitutes
insurance under state law.

* * * * *

15. In Supplement | to Part 226, under
Appendix H—Closed-End Model Forms
and Clauses, a new sentence is added to
the end of paragraph 11. to read as

follows:
* * * * *

Appendix H—Closed-End Model Forms and
Clauses
* * * * *

11. Models H-8 and H-9. * * * The prior
version of model form H-9 is substantially
similar to the current version and creditors
may continue to use it, as appropriate.
Creditors are encouraged, however, to use the
current version when reordering or reprinting
forms.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Secretary of the Board under delegated
authority, February 28, 1997.

Jennifer J. Johnson,

Deputy Secretary of the Board.

[FR Doc. 97-5447 Filed 3-5-97; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 350
RIN 3064-AB98

Disclosure of Financial and Other
Information by FDIC-Insured State
Nonmember Banks

AGENCY: Federal Deposit Insurance
Corporation (FDIC or Corporation).
ACTION: Final rule.

SUMMARY: As part of the FDIC’s
systematic review of its regulations and
written policies under section 303(a) of
the Riegle Community Development and
Regulatory Improvement Act of 1994
(CDRI), the FDIC is revising its
regulation entitled “‘Disclosure of
Financial and Other Information by
FDIC-Insured State Nonmember Banks”
(the Rule). The revision removes
references to the obsolete savings bank
Call Report. It also permits the annual
report required by the Corporation’s
regulation on annual independent
audits and reporting requirements to be
used as the annual disclosure statement
in certain circumstances, and updates
and clarifies certain other references in
the Rule.

EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Doris L. Marsh, Examination Specialist,

Division of Supervision, (202) 898—
8905; or Sandra Comenetz, Counsel,
Legal Division, (202) 898-3582, FDIC,
550 17th Street N.W., Washington, DC
20429.

SUPPLEMENTARY INFORMATION:
Background

The FDIC is conducting a systematic
review of its regulations and written
policies. Section 303(a) of the CDRI (12
U.S.C. 4803(a)) requires each federal
banking agency to streamline and
modify its regulations and written
policies in order to improve efficiency,
reduce unnecessary costs, and eliminate
unwarranted constraints on credit
availability. Section 303(a) also requires
each federal agency to remove
inconsistencies and outmoded and
duplicative requirements from its
regulations and written policies. Part
350 contains outdated and unnecessary
language that needs to be revised or
removed.

Part 350 was adopted by the FDIC
Board of Directors on December 17,
1987, and published on December 31,
1987, 52 FR 49379, effective February 1,
1988. The Rule requires FDIC-
supervised banks and branches of
foreign banks to prepare, and make
available on request, annual disclosure
statements consisting of: (1) Required
financial data comparable to specified
schedules in Call Reports filed for the
previous two year-ends; (2) information
that the FDIC may require of particular
organizations; and (3) other optional
information. The annual disclosure
statement must be prepared by March
31 of the following year, or the fifth day
after an organization’s annual report
covering the year is sent to
shareholders, whichever occurs first. In
place of Call Report data, a bank may
use audited financial statements or
reports prepared pursuant to other
regulations by the bank or a parent one-
bank holding company.

Discussion

The contents of the annual disclosure
statement listed in § 350.4(a)(1)(iv) and
(v) refer in part to schedules in the Call
Report for FDIC-supervised savings
banks. The FDIC eliminated the separate
savings bank Call Report in 1989.
Therefore, these outdated references are
being deleted.

The FDIC has proposed amending 12
CFR part 335 by incorporating by
reference the rules and regulations
promulgated by the Securities and
Exchange Commission under the
Securities Exchange Act of 1934 rather
than having its own detailed rules and
regulations. (61 FR 33696) Therefore,

§350.5(a) is revised to refer simply to
part 335 rather than to specific
subsections of this regulation.

The Federal Deposit Insurance
Corporation Improvement Act of 1991
added section 36 to the Federal Deposit
Insurance Act. Section 36 and its
implementing regulation, 12 CFR part
363, require all insured depository
institutions with $500 million or more
in total assets at the beginning of their
fiscal year to have an annual audit of
their financial statements performed by
an independent public accountant. The
audited financial statements are part of
an annual report that institutions
subject to section 36 must prepare and
submit to the FDIC. A new paragraph (d)
is added to § 350.5 permitting the use of
these annual reports as annual
disclosure statements in certain
situations.

In addition, several other wording
changes have been made to improve the
clarity of the regulations.

Public Comment Waiver and Effective
Date

This regulation is being issued as a
final rule. The Administrative
Procedure Act, 5 U.S.C. 551 et seq.
(APA) requires that general notice of a
proposed rulemaking be published in
the Federal Register. 5 U.S.C. 553(b).
However, the revision of part 350 is
exempt from the Federal Register
publication requirement pursuant to
subsection 553(b)(B). This section of the
APA creates a publication exemption
“when the agency for good cause finds
* * * that notice and public procedure
thereon are impracticable, unnecessary,
or contrary to the public interest.”” 5
U.S.C. 553(b)(B). The revisions to part
350 are minor and technical; therefore
the notice and public comment
requirements of section 553(b) are
unnecessary. Id. In addition, the APA
provides that the required publication of
a substantive rule in the Federal
Register shall be made not less than 30
days before its effective date. 5 U.S.C.
553(d). Part 350 would be exempt from
this requirement also for good cause.
The amendments are of such a nature
that the public does not need a delayed
period of time to conform or adjust to
them. 5 U.S.C. 553(d)(3).

Paperwork Reduction Act

No collection of information pursuant
to section 3504(h) of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.)
is required by the amendments.
Therefore, no information has been
submitted to the Office of Management
and Budget for review.
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Regulatory Flexibility Act

Because the revisions to part 350 are
published in final form without a notice
of proposed rulemaking, no regulatory
flexibility analysis is required.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA) (Pub. L. 104-121) provides
generally for Congressional review of
final agency rules. The reporting
requirement is triggered when agencies
issue a final rule as defined by the
Administrative Procedure Act (APA) at
5 U.S.C. 551. Because the FDIC is
issuing a final rule as defined by the
APA, the FDIC will file the reports
required by SBREFA.

The Office of Management and Budget
has determined that the revision of part
350 does not constitute a ‘““major rule”
as defined by SBREFA.

List of Subjects in 12 CFR Part 350

Accounting, Banks, banking,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Board of Directors of the
FDIC hereby amends part 350 of chapter
I of title 12 of the Code of Federal
Regulations as follows:

PART 350—DISCLOSURE OF
FINANCIAL AND OTHER
INFORMATION BY FDIC-INSURED
STATE NONMEMBER BANKS

1. The authority citation for part 350
continues to read as follows:

Authority: 12 U.S.C. 1817(a)(1), 1819
“Seventh” and “Tenth”.

2. Section 350.3 is revised to read as
follows:

§350.3 Requirement for annual disclosure
statement.

(a) Contents. Each bank shall prepare
as of December 31 and make available
on request an annual disclosure
statement. The statement shall contain
information required by § 350.4(a) and
(b) and may include other information
that bank management believes
appropriate, as provided in § 350.4(c).

(b) Availability. A bank shall make its
annual disclosure statement available to
the public beginning not later than the
following March 31 or, if the bank mails
an annual report to its shareholders,
beginning not later than five days after
the mailing of such reports, whichever
occurs first. A bank shall make a
disclosure statement available
continuously until the disclosure
statement for the succeeding year
becomes available.

3. Section 350.4 is revised to read as
follows:

§350.4 Contents of annual disclosure
statement.

(a) Financial reports. The annual
disclosure statement for any year shall
reflect a fair presentation of the bank’s
financial condition at the end of that
year and the preceding year and, except
for state-licensed branches of foreign
banks, the results of operations for each
such year. The annual disclosure
statement may, at the option of bank
management, consist of the bank’s entire
Call Report, or applicable portions
thereof, for the relevant dates and
periods. At a minimum, the statement
must contain information comparable to
that provided in the following Call
Report schedules:

(1) For insured state-chartered
organizations that are not members of
the Federal Reserve System:

(i) Schedule RC (Balance Sheet);

(i) Schedule RC-N (Past Due and
Nonaccrual, Loans, Leases, and Other
Assets—column A covering financial
instruments past due 30 through 89
days and still accruing and
Memorandum item 1 need not be
included);

(iii) Schedule RI (Income Statement);

(iv) Schedule RI-A (Changes in Equity
Capital); and

(v) Schedule RI-B, Part Il (Changes in
Allowance for Loan and Lease Losses).

(2) For insured state-licensed
branches of foreign banks:

(i) Schedule RAL (Assets and
Liabilities);

(if) Schedule E (Deposit Liabilities
and Credit Balances); and

(iii) Schedule P (Other Borrowed
Money).

(b) Other required information. The
annual disclosure statement shall
include such other information as the
FDIC may require of a particular bank.
This could include disclosure of
enforcement actions where the FDIC
deems it in the public interest to do so.

(c) Optional information. A bank may,
at its option, provide additional
information that bank management
considers important to an evaluation of
the overall condition of the bank. This
information could include, but is not
limited to, a discussion of the financial
data; information relating to mergers
and acquisitions; the existence of and
facts relating to regulatory enforcement
actions; business plans; and material
changes in balance sheet and income
statement items.

(d) Disclaimer. The following legend
shall be included in every annual
disclosure statement to advise the
public that the FDIC has not reviewed

the information contained therein:
“This statement has not been reviewed,
or confirmed for accuracy or relevance,
by the Federal Deposit Insurance
Corporation.”

4, Section 350.5 is revised to read as
follows:

§350.5 Alternative annual disclosure
statements.

The requirements of § 350.4(a) may be
satisfied:

(a) In the case of a bank having a
class of securities registered pursuant to
section 12 of the Securities Exchange
Act of 1934, by the bank’s annual report
to security holders for meetings at
which directors are to be elected or the
bank’s annual report (see 12 CFR part
335);

(b) In the case of a bank with
independently audited financial
statements, by copies of the audited
financial statements and the certificate
or report of the independent accountant
to the extent that such statements
contain information comparable to that
specified in §350.4(a); and

(c) In the case of a bank subsidiary of
a one-bank holding company, by an
annual report of the one-bank holding
company prepared in conformity with
the regulations of the Securities and
Exchange Commission or by sections in
the holding company’s consolidated
financial statements on Form FR Y-9C
pursuant to Regulation Y of the Federal
Reserve Board (12 CFR part 225) that are
comparable to the Call Report schedules
enumerated in § 350.4(a)(1), provided
that in either case not less than 95
percent of the holding company’s
consolidated total assets and total
liabilities are assets and liabilities of the
bank and the bank’s consolidated
subsidiaries.

(d) In the case of a bank covered by
12 CFR part 363, by an annual report
prepared pursuant to 12 CFR 363.4.
However, if the annual report is for a
bank subsidiary of a holding company
which provides only the consolidated
financial statements of the holding
company, this annual report may be
used to satisfy the requirements of this
part only if it is the report of a one-bank
holding company and provided that not
less than 95 percent of the holding
company’s consolidated total assets and
total liabilities are assets and liabilities
of the bank and the bank’s consolidated
subsidiaries.

5. Section 350.6 is revised to read as
follows:

§350.6 Signature and attestation.

An authorized officer of the bank
shall sign the annual disclosure
statement. The officer shall also attest to
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the correctness of the information
contained in the statement if the
financial reports are not accompanied
by a certificate or report of an
independent accountant.

6. Section 350.12 is revised to read as
follows:

§350.12 Disclosure required by applicable
banking or securities law or regulations.

The requirements of this part are not
intended to replace or waive any
disclosure required to be made under
applicable banking or securities law or
regulations.

By order of the Board of Directors.

Dated at Washington, D. C. this 4th day of
February, 1997.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Deputy Executive Secretary.

[FR Doc. 97-5510 Filed 3-5-97; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—ANE-08; Amendment 39—
9926; AD 97-04-03]

RIN 2120-AA64
Airworthiness Directives; AlliedSignal
Inc. TFE731 Series Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to AlliedSignal Inc. TFE731
series turbofan engines, that requires
removal from service of certain first
stage low pressure turbine (LPT) seal
plates prior to accumulating the new,
reduced cyclic life limit, and
replacement with serviceable LPT seal
plates. This amendment is prompted by
a report that the machined LPT seal
plate geometry did not meet the design
intent due to drawing ambiguity. The
actions specified by this AD are
intended to prevent fatigue cracking and
subsequent uncontained failure of an
LPT seal plate.

DATES: Effective May 5, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 5,
1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from AlliedSignal Aerospace, Attn: Data
Distribution, M/S 64-3/2101-201, P.O.

Box 29003, Phoenix, AZ 85038—-9003;
telephone (602) 365-2493, fax (602)
365-5577. This information may be
examined at the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, 12 New England Executive
Park, Burlington, MA; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Joseph Costa, Aerospace Engineer, Los
Angeles Aircraft Certification Office,
FAA, Transport Airplane Directorate,
3960 Paramount Blvd., Lakewood, CA
90712-4137; telephone (310) 627-5246;
fax (310) 627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to AlliedSignal Inc.
TFE731 series turbofan engines was
published in the Federal Register on
July 10, 1996 (61 FR 36310). That action
proposed to require removing from
service first stage LPT seal plates, Part
Number (P/N) 3073552-2 and P/N
3074053-1, prior to accumulating the
new, reduced cyclic life limit of 3,700
cycles since new (CSN), and
replacement with serviceable parts. The
actions would be required to be
accomplished in accordance with
AlliedSignal Inc. Service Bulletin (SB)
No. TFE731-72-3573, dated August 15,
1995. AlliedSignal Inc. SB No. TFE731—
72-3001, Service Life Limits of Critical
Life Limited Components, Revision 42,
dated July 17, 1995, incorporates the
new cyclic life limit of 3,700 CSN.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA'’s determination of
the cost to the public. The FAA has
added a new paragraph (c) to clarify that
operators may seek FAA-approval of
modifications to the new life limits only
through the alternative method of
compliance procedure described in the
AD. The FAA has determined that air
safety and the public interest require the
adoption of the rule with this
change.The FAA has determined that
this change will neither increase the
economic burden on any operator nor
increase the scope of the AD.

The FAA estimates that 268 engines
installed on aircraft of U.S. registry will
be affected by this AD, that it will take
approximately 1 work hour per engine
to accomplish the required actions, and
that the average labor rate is $60 per
work hour. Required parts will cost
approximately $5,000 per engine. Based
on these figures, the total cost impact of

the AD on U.S. operators is estimated to
be $1,356,080.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air Transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [AMENDED]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-04-03 AlliedSignal Inc.: Amendment 39—
9926. Docket 96—ANE-08.

Applicability: AlliedSignal Inc. Models
TFE731-2A, —3C and —3CR series turbofan
engines, with first stage low pressure turbine
(LPT) seal plates, Part Number (P/N)
3073552-2 and P/N 3074053-1, installed on
but not limited to the following aircraft:
Cessna Model 650 Citation 11l and Israel
Aircraft Industries Model 1125 Westwind
Astra aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
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of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (d)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking and subsequent
uncontained failure of a first stage LPT seal
plate, accomplish the following:

(a) Prior to accumulating 3,700 cycles since
new (CSN) on LPT seal plates, P/Ns
3073552-2 and 3074053-1, remove from
service these first LPT seal plates, and
replace with serviceable parts, in accordance
with the Accomplishment Instructions of
AlliedSignal Inc. Service Bulletin (SB) No.
TFE731-72-3573, dated August 15, 1995.

(b) This action establishes a new, reduced
cyclic life limit of 3,700 CSN for first stage
LPT seal plates, P/N 3073552-2 and P/N
3074053-1.

(c) Except as provided in paragraph (d) of
this AD, no alternative replacement times
may be approved for LPT seal plates, P/N
3073552-2 and 3074053-1.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office. The
request should be forwarded through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles Aircraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Los Angeles
Aircraft Certification Office.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(f) The actions required by this AD shall be
done in accordance with the following
AlliedSignal Inc. SB:

Document No. Pages Date
TFE731-72— 1-6 | August 15, 1995
3573.

Total Pages: 6.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from AlliedSignal Aerospace, Attn: Data
Distribution, M/S 64-3/2101-201, P.O. Box
29003, Phoenix, AZ 85038-9003; telephone
(602) 365-2493, fax (602) 365-5577. Copies

may be inspected at the FAA, New England
Region, Office of the Assistant Chief Counsel,
12 New England Executive Park, Burlington,
MA; or at the Office of the Federal Register,
800 North Capitol Street NW., suite 700,
Washington, DC.

(9) This amendment becomes effective on
May 5, 1997.

Issued in Burlington, Massachusetts, on
February 26, 1997.

James C. Jones,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 97-5512 Filed 3-5-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 95
[Docket No. 28833; Amdt. No. 401]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. This regulatory
action is needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.
EFFECTIVE DATE: 0901 UTC, March 27,
1997.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS—420), Technical
Programs Division, Flight Standards
Service Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone: (202) 267-8277.
SUPPLEMENTARY INFORMATION: This
amendment to part 95 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route
or any portion of that route, as well as
the changeover points (COPs) for
Federal airways, jet routes, or direct
routes as prescribed in part 95.

The Rule

The specified IFR altitudes, when
used in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The

reasons and circumstances that create
the need for this amendment involve
matters of flight safety and operational
efficiency in the National Airspace
System, are related to published
aeronautical charts that are essential to
the user, and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date
of the flight information to assure its
timely availability to the user. The
effective date of this amendment reflects
those considerations. In view of the
close and immediate relationship
between these regulatory changes and
safety in air commerce, | find that notice
and public procedure before adopting
this amendment are impracticable and
contrary to the public interest and that
good cause exists for making the
amendment effective in less than 30
days. The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current.

It, therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
For the same reason, the FAA certifies
that his amendment will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 95

Airspace, Navigation (air).

Issued in Washington, D.C. on February 21,
1997.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, part 95 of the Federal
Aviation Regulations (14 CFR part 95) is
amended as follows effective at 0901
UTC, March 27, 1997.

1. The authority citation for part 95
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44719,
44721,

2. Part 95 is amended to read as
follows:
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REVISIONS TO MINIMUM ENROUTE IFR ALTITUDES AND CHANGEOVER POINTS
[Amendment 401 effective date, March 27, 1997]

From To MEA
§95.1001 Direct Routes—U.S.
§95.637 Blue Federal Airway 37 is Amended to Read in Part
Elephant, AK NDB ......cooiiiiiiiii et Sparl, AK FIX .ot *6000
*5100-MOCA
§95.1001 Direct Routes—U.S. is Amended to Delete
Dallas/Fort Worth, TX VOrtaX ........ccccceeeerieeeiiieeenneeeseee e Duncan, OK VOR/DME ........ccoooiiiiiiiiiiiec e *5000
*2600-MOCA
VIA DFW VORTAC 275& SPS VORTAC 140
*3000-MOCA
§95.6050 VOR Federal Airway 50 is Amended To Read in Part
Pawnee City, NE VORTAC ......cccoriiiiriiienieniesteseesie e St. Joseph, MO VORTAC ......ocoiiiiiiiiieie et 4000
§95.6069 VOR Federal Airway 69 is amended to read in Part
Pine Bluff, AR VOR/DME .......ccccoiiiiiiiiaieneaieste e =Y = S R *2000
Billi, AR FIX FHIlle, AR FIX oo **6000
*6000-MRA
**1500-MOCA
Hille, AR FIX .o Walnut Ridge, AR VORTAC .....ccooiveimiiierireeee e *4000
*3000-MOCA
§95.6153 VOR Federal Airway 153 is Amended to Read in Part
Lake Henry, PA VORTAC ....oociiiiiiieieeie sttt GrOWS, NY FIX oot *5000
*4200-MOCA
GroWS, NY FIX e Georgetown, NY VORTAC ..ot *~6000
*3700-MOCA
§95.6210 VOR Federal Airway 210 is Amended to Read in Part
ROIIS, OK FIX it FIWaXEY, OK FIX oot **8400
*4400-MRA
**3500-MOCA
§95.6223 VOR Federal Airway 223 is Amended to Read in Part
HaNEY, VA FIX .. FEIUKY, VA FIX et 2600
*1000-MRA
8§95.6375 VOR Federal Airway 375 is amended to Read in Part
Gordonsville, VA VORTAC .....ovviiiieiieiieeeee e FHANEY, VA FIX et 2800
*7000-MRA
HANEY, VA FIX ottt FIUKY, VA FIX ot 2600
*1000-MRA
§95.6488 VOR Federal Alrway 488 is Amended to Read in Part
AKEIt, AK FIX i AIMOL, AK FIX oo *10000
*4000-MOCA
§95.6491 VOR Federal Airway 491 is amended to Read in Part
Rapid City, SD VORTAC ...cceoiiieiriiiiesieeiesieeeesieeeesie e sneeneene Dickinson, ND VORTAC ....coiiiiiiieienieeienie e sie e *8000
*5000-MOCA
§95.6507 VOR Federal Airway 507 is Amended to Read in Part
WaXeY, OK FIX ..ottt ROIIS, OK FIX ittt *8400
*3500-MOCA
From ‘ To ‘ MEA MAA
§95.7532 Jet Route No. 532 is Amended to Delete
Humboldt, MN VORTAC .....ccccoiiiiiiiiieeiee e ‘ U.S. Candian Border ........ccccceoveiiieiiiienieenie e ‘ 18000 45000
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§95.8003 VOR Federal Airways Changeover Points Airway Segment V=76 Is Amended to Delete

Changeover points

From To .
Distance From
Lubbock, TX VORTAC .....coiiiiiiiiiieiieeiee e Big Spring, TX VORTAC ...ccoiiiiiiiiiieiieeee e 71 | Lubbock
V-81 is Amended to Delete
Lubbock, TX VORTAC .....cccoiiieiiiieeneeee e Midland, TX VORTAC ....coocveiirieieneee e 71 | Lubbock

[FR Doc. 97-5549 Filed 3-5-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 284

[Docket Nos. RM91-11-006 and RM87-34—
072; Order No. 636—C]

Pipeline Service Obligations and
Revisions to Regulations Governing
Self-Implementing Transportation
Under Part 284 and Regulation of
Natural Gas Pipelines After Partial
Wellhead Decontrol

Issued February 27, 1997.

AGENCY: Federal Energy Regulatory
Commission. Energy.

ACTION: Final rule; order on remand.

SUMMARY: In United Distribution Cos. v.
FERC, 88 F.3d 1105 (D.C. Cir. 1996),
petitions for cert. filed, 65 U.S.L.W.
3531-32 (U.S. Jan. 27, 1997) (No. 96—
1186, et al.) (UDC), the Court of Appeals
for the District of Columbia Circuit
affirmed the Commission’s restructuring
of the natural gas industry in the
Commission’s Order No. 636. (Final rule
published at 57 FR 13267, April 16,
1992). In UDC, the Court remanded six
issues to the Commission for further
explanation or consideration. This order
complies with the Court’s remand.

FOR FURTHER INFORMATION CONTACT:

Richard Howe, Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street, N.E.,
Washington, DC 20426, (202) 208—
1274;

Mary Benge, Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426 (202) 208—
1214.

SUPPLEMENTARY INFORMATION:

In addition to publishing the full text
of this document in the Federal
Register, the Commission also provides

all interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in the Public Reference Room, Room
2A, 888 First Street, N.E., Washington,
DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing 202—-208-1397 if
dialing locally or 1-800-856—-3920 if
dialing long distance. To access CIPS,
set your communications software to
19200, 14400, 12000, 9600, 7200, 4800,
2400, or 1200 bps, full duplex, no
parity, 8 data bits and 1 stop bit. The
full text of this order will be available
on CIPS in ASCII and WordPerfect 5.1
format. CIPS user assistance is available
at 202-208-2474.

CIPS is also available on the Internet
through the Fed World system. Telnet
software is required. To access CIPS via
the Internet, point your browser to the
URL address: http://www.fedworld.gov
and select the “Go to the FedWorld
Telnet Site” button. When your Telnet
software connects you, log on to the
FedWorld system, scroll down and
select FedWorld by typing: 1 and at the
command line and type: /go FERC.
FedWorld may also be accessed by
Telnet at the address fedworld.gov.

Finally, the complete text on diskette
in WordPerfect format may be
purchased from the Commission’s copy
contractor, La Dorn Systems
Corporation. La Dorn Systems
Corporation is also located in the Public
Reference Room at 888 First Street, NE.,
Washington, DC 20426.

Note: Appendix A, containing Tables 1 and
2, and Appendix B, containing Tables 1
through 5 are not being published in the
Federal Register but are available from the
Commission’s Public Reference Room.

Before Commissioners: Elizabeth Anne
Moler, Chair; Vicky A. Bailey, James J.
Hoecker, William L. Massey, and Donald F.
Santa, Jr.

Pipeline Service Obligations and Revisions
to Regulations to Regulations Governing Self-
Implementing Transportation Under Part 284

of the Commission’s Regulations and
Regulation of Natural Gas Pipelines After
Partial Wellhead Decontrol (Docket Nos.
RM91-11-006 and RM 87-34-072; Order No.
636-C)

Order on Remand
Issued February 27, 1997.

In United Distribution Companies v.
FERC (UDC),! the United States Court of
Appeals for the District of Columbia
Circuit upheld the Commission’s Order
No. 6362 ““in its broad contours and in
most of its specifics.” 3 In so doing, the
Court affirmed the Commission’s
restructuring of the natural gas industry,
but remanded six issues to the
Commission for further explanation or
consideration. This order complies with
the Court’s remand.

In light of the Court’s remand, the
Commission has reexamined Order No.
636, and of necessity, the changes in the
natural gas industry that have occurred
since restructuring. Based on
reconsideration of the remanded issues,
the Commission reaffirms certain of its
previous rulings and reverses others.

l. Introduction

In Order No. 636 the Commission
required interstate pipelines to
restructure their services in order to
improve the competitive structure of the
natural gas industry. The regulatory
changes were designed ‘““‘to ensure that
all shippers have meaningful access to
the pipeline transportation grid so that
willing buyers and sellers can meet in

1United Distrib. Cos. v. FERC, 88 F.3d 1105 (D.C.
Cir. 1996), petitions for cert. filed, 65 U.S.L.W.
3531-32 (U.S. Jan. 27, 1997) (No. 96-1186, et al.)
(UDC).

2Pipeline Service Obligations and Revisions to
Regulations Governing Self-Implementing
Transportation; and Regulation of Natural Gas
Pipelines After Partial Wellhead Decontrol, [Regs.
Preambles Jan. 1991-June 1996] FERC Stats. & Regs.
130,939 (1992), order on reh’g, Order No. 636-A,
[Regs. Preambles Jan. 1991-June 1992] FERC Stats.
& Regs. 130,950 (1992), order on reh’g, Order No.
636-B, 61 FERC 161,272 (1992), reh’g denied, 62
FERC 161,007 (1993).

3UDC, 88 F.3d at 1191.
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a competitive, national market to
transact the most efficient deals
possible.” 4 To achieve this goal, the
Commission required pipelines to
restructure their services to separate the
transportation of gas from the sale of
gas, and to change the design of their
transportation rates. The Commission
also required pipelines to permit firm
shippers to resell their capacity rights,
creating national procedures for trading
transmission capacity. The Commission
adopted a new flexible delivery point
policy and took various other actions in
order to promote the growth in market
centers. In addition, the Commission
adopted policies to govern the
pipelines’ recovery of transition costs
that would arise from the restructuring.
In UDC, the Court affirmed the major
elements of the restructuring rule—the
unbundling of sales and transportation,>
the use of an SFV rate design, the
capacity release rules, the curtailment
provisions, the right-of-first refusal
mechanism, and the recovery of
transition costs. Specifically, the Court
affirmed the Commission’s regulation of
capacity release including restrictions
on non-pipeline releases,® its ban on
buy/sell transactions,” and its
adjustments to pipelines’ rates,
including the authority to increase those
rates under section 5 of the Natural Gas
Act (NGA) in the circumstances
presented.8 The Court further held that
the Commission has jurisdiction over
the curtailment of third-party supplies.®
The Court remanded six aspects of the
rule for further explanation or
consideration, although the Court
permitted the rule to stand as
formulated pending the Commission’s
final action on remand.10 First, the
Court remanded the issue of no-notice
transportation eligibility, particularly

40rder No. 636, [Regs. Preambles Jan. 1991—June
1996] FERC Stats. & Regs. at 30,393.

5The mandatory unbundling remedy itself was
not challenged; however, appellants challenged
four peripheral aspects of the remedy which were
addressed by the Court. First, the Court upheld the
rule that customers must retain contractual firm-
transportation capacity for which the pipeline
receives no other offer. Second, the Court deferred
to individual proceedings the issue of pipelines’
ability to modify storage contracts without NGA
section 7(b) abandonment proceedings. Third, the
Court declared moot the challenge to the
Commission’s rule that transportation-only
pipelines may not acquire capacity on other
pipelines. Fourth, as discussed further in this order,
the Court remanded for further consideration the
Commission’s decision that only those customers
who received bundled firm-sales service on May 18,
1992, are entitled to no-notice transportation
service.

6UDC, 88 F.3d at 1152-54.

71d. at 1157.

8ld. at 1166.

91d. at 1148.

10]d. at 1191.

the Commission’s restriction on the
entitlement to no-notice transportation
service to those customers who received
bundled firm-sales service on May 18,
1992.11 The Court found that the
Commission had not adequately
explained the ““‘disadvantaging of former
bundled firm-sales customers who
converted under Order No. 436.” 12
Second, while the Court upheld the
basic right-of-first-refusal mechanism,
with its matching conditions of rate and
contract term,3 it remanded as to the
Commission’s selection of a twenty-year
term-matching cap.14 Specifically, the
Court found that the Commission had
not adequately explained how the
twenty-year cap protects against
pipelines’ market power, and the failure
to explain why it looked at new-
construction contracts in arriving at the
twenty-year figure.15

Third, the Court remanded the issue
of SFV rate mitigation for further
explanation of the requirement that
initial rate mitigation measures must be
applied on a customer-by-customer
basis, and the phased-in measures must
be applied on a customer-class basis.16
The Court found that the Commission
had not adequately justified its
preference for customer-by-customer
mitigation over customer-class
mitigation.17 The Court was particularly
concerned by arguments of the pipelines
that customer-by-customer mitigation
would increase the risks that a pipeline
will fail to collect its costs.18 Fourth, the
Court remanded the Commission’s
deferral to individual restructuring
proceedings the eligibility of small
customers on downstream pipelines for
a one-part small-customer rate.19 The
Court found that the Commission made
an arbitrary distinction between former
indirect small customers of an upstream
pipeline who are now direct customers,
and small customers who have always
been direct customers of the same
upstream pipeline.20

Fifth, the Court found that the
Commission had not adequately
explained the requirement that
pipelines allocate ten percent of Gas
Supply Realignment (GSR) costs to
interruptible customers.2t The Court’s
principal concern was the lack of
justification for the allocation figure of

11d. at 1137.
12]d.

131d. at 1139-40.
141d. at 1141.
151d.

161d. at 1174.
171d.

18]d.

19|d. at 1175.
20|d. at 1174-75.
21]d. at 1188.

ten percent, as opposed to another
percentage or allocation method.22
Finally, the Court remanded the
Commission’s decision to exempt
pipelines from sharing in GSR costs.23
The Court required further explanation
of why the Commission used ““cost
spreading” and “‘value of service”
principles to allocate costs to the
pipelines’ customers, but reverted to
traditional “‘cost causation” principles
to justify exempting pipelines from
those costs.24

Pipelines began implementing the
requirements of Order No. 636 in 1993,
and restructured services now have
been in effect for three heating seasons.
Significant changes have occurred in the
natural gas industry since the
development of the record in the Order
No. 636 proceeding, many of which are
a direct result of restructuring. Thus, the
Commission’s actions on remand
necessarily will reflect the insight
gained from restructuring.

Since Order No. 636, substantial
progress has been made toward realizing
the Commission’s goal of opening up
the pipeline grid to form a national gas
market for gas sellers and gas purchasers
to meet in the most efficient manner.
Today, there are 38 operating market
centers as compared to only six when
Order No. 636 issued.2> These market
centers provide a variety of services that
increase the flexibility of the system and
facilitate connections between gas
sellers and buyers. These services
commonly include wheeling, parking,
loaning, and storage.26 In addition,
electronic trading of gas and capacity
rights, which did not exist at the time
of Order No. 636, is now offered at over
20 market centers and other transaction
points throughout North America.
Electronic trading systems enable
buyers and sellers to discover the price
and availability of gas at transaction
points, submit bids, complete legally
binding transactions, and prearrange
capacity release transactions.

In addition to the information
provided by electronic trading services,
electronic information services offer
capacity release and tariff information

22|d. at 1187.

23]d. at 1190.

24]d. at 1189.

25Energy Info. Agency, DOE, No. DOE-EIA—
0560(96), Natural Gas Issues and Trends (Dec.
1996).

26\Wheeling, offered at 33 market centers, is the
transfer of gas from one interconnected pipeline to
another. Parking, offered at 29 market centers, is
when the market center holds the shipper’s gas for
a short time for redelivery within approximately 15
days. Loaning, offered at 20 market centers, is a
short-term advance to a shipper by the market
center operator which is repaid in kind by the
shipper. Storage is offered at 16 market centers.
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aggregated from pipeline electronic
bulletin boards, gas futures pricing
information,2? weather information, and
determination of least cost routing. Such
information was not widely available
electronically before Order No. 636.

Capacity release is also playing an
increasingly significant role in
permitting the reallocation of firm
pipeline capacity to customers most
desiring it. For example, in October
1996, the Commission estimates that
released capacity held by replacement
shippers accounted for about 23 percent
of firm transportation contract demand,
for a group of 30 pipelines for which
capacity release data was obtained.28
Capacity release permits shippers to
release the rights to transportation on
the segments of a pipeline they do not
need, and to acquire firm rights in
segments that connect to other supply
areas, on a temporary or permanent
basis. Because of this ability to obtain
firm transportation access to supply
regions throughout the North American
continent, shippers have less need to
renew contracts for firm capacity over
the entire length of the pipelines that
have traditionally served them from
supply basins in the south and
southwestern parts of the United
States.29

The construction and development of
the pipeline grid that continues today
will increase this flexibility for
shippers. In the Eastern region of the
United States, construction has been
undertaken to add pipeline capacity to
meet peak day demand along traditional
pipeline paths,30 and to add paths to
new supply regions.3! The interstate

27Since 1990, futures contracts have provided
information about expected prices each month for
the next two years, and these prices are reported
daily.

28This estimate is derived from downloaded data
posted on pipelines’ electronic bulletin boards as
required by 18 CFR § 284.10(b).

29For example, in Tennessee Gas Pipeline Co.,
Opinion No. 406, 76 FERC 161,022 at 61,127-29
(1996), customers argued they should not be
compelled to pay for or hold firm rights to capacity
in the production area when they only want
capacity in the market area. See also
Transcontinental Gas Pipe Line Corp., Opinion No.
405, 76 FERC 161,021 at 61,061 (1996) (discussing
the significance of segmenting capacity).

30For example, in Docket No. CP96-153-000,
Southern Natural Gas Co. has applied for
authorization to expand its pipeline facilities by
76,000 Mcf/day of capacity, primarily to serve
existing customers wishing to increase their firm
contract quantities. See Southern Natural Gas Co.,
76 FERC 161,122 (1996). The Commission recently
authorized CNG Transmission Corp. to construct a
pipeline loop between two points in Schenectady
Co., New York, to alleviate potential service
interruptions to Niagara Mohawk Power Corp.’s
distribution system. CNG Transmission Corp., 74
FERC 61,073 (1996).

311n Docket Nos. CP96—248-000 and CP96—-249—
000, Portland Natural Gas Co. has proposed to

pipeline grid is undergoing significant
expansion in other regions also to access
new supply basins, and to create new
paths from existing supply basins to
additional markets.32 As new supply
basins and paths develop, issues
associated with shippers’
relinquishment (*‘turn-back’’) of
capacity along older pipeline routes
from the traditional supply areas have
arisen as firm contracts come up for
renewal. The Commission has
addressed such capacity issues on
pipelines serving the Midwest 33 and
Southern California,3# and on other
pipelines serving traditional production
areas.3s It is possible that as other
pipelines’ long-term contracts expire,
additional capacity will become
unsubscribed because shippers now
have more flexibility to choose different
suppliers and pipeline routes than they
had prior to restructuring. The
Commission and the industry have
sought creative ways to market excess
capacity so that pipelines can recover
their costs.36

The Commission continues to refine
its policies to reflect current
circumstances. The Commission is
considering possible improvements in
the capacity release rules, so that
pipeline capacity can be traded more
efficiently.37 The Commission has also

construct a new 242-mile pipeline extending from
Troy, Vermont, to Haverhill, Massachussets. In
Docket Nos. CP96-178-000, CP96-809-000 and
CP96-810-000, Maritimes & Northeast Pipeline,
LLC also propose to construct new pipeline
facilities in Northern New England.

32For example, Northern Border Pipeline
Company, in Docket No. CP95-194-000 and
Natural Gas Pipeline Company of America, in
Docket No. CP96—-27-000, have proposed to
construct new pipeline facilities to bring Canadian
gas to the Chicago area.

33Natural Gas Pipeline Co. of America, 73 FERC
161,050 (1995).

34E| Paso Natural Gas Co., 72 FERC 161,083
(1995) (rejecting El Paso’s proposed “‘exit fee” to
reallocate costs associated with turned-back
capacity); Transwestern Pipeline Co., 72 FERC
161,085 (1995) (approving a settlement including a
mechanism to share the costs and burdens
associated with capacity relinquishment).

35Tennessee Gas Pipeline Co., 77 FERC 161,083
at 61,358 (1996) (permitting rate design changes in
a contested settlement based, in part, on
Tennessee’s concern that 70 percent of its firm
contracts would expire by the year 2000);
Transcontinental Gas Pipe Line Corp., Opinion No.
405-A, 77 FERC 161,270 (1996) (deferring potential
capacity turn-back issues until closer to the
expiration date of the contracts at issue).

36 Alternatives to Traditional Cost-of-Service
Ratemaking for Natural Gas Pipelines and
Regulation of Negotiated Transportation Services of
Natural Gas Pipelines, Statement of Policy and
Request for Comments, 74 FERC 61,076 (1996);
NorAm Gas Transmission Co., 75 FERC 161,091 at
61,310 (1996).

37Secondary Market Transactions on Interstate
Natural Gas Pipelines, 61 FR 41046 (1996), IV FERC
Stats. & Regs. 132,520 (to be codified at 18 CFR part
284) (proposed July 31, 1996).

adopted uniform national business
standards for interstate pipelines,38 and
the process of standardizing practices
for interstate transportation is a
continuing effort.3 Because of all these
changes in the industry, the
Commission’s views on the issues
remanded by the Court, of necessity, are
different from the Commission’s views
in 1992 when it issued Order No. 636.

In summary, on remand the
Commission has decided to modify its
no-notice policy, on a prospective basis,
to the extent the prior policy restricts
entitlement to no-notice service to any
particular group of customers. Further,
the Commission will reverse its
selection of a twenty-year matching
term for the right of first refusal and
instead adopt a five-year matching term.
The Commission will reaffirm its
decision to first require customer-by-
customer mitigation of the effects of
SFV rate design. In addition, the
Commission will reaffirm its decision to
establish the eligibility of customers of
downstream pipelines for the upstream
pipeline’s one-part small-customer rate
on a case-by-case basis. The
Commission will reverse the
requirement that pipelines allocate ten
percent of GSR costs to interruptible
customers, and instead will require
pipelines to propose the percentage of
their GSR costs their interruptible
customers must bear in light of the
individual circumstances present on
each pipeline. Finally, the Commission
will reaffirm its decision to exempt
pipelines from sharing in GSR costs.

I1. Eligibility Date for No-Notice
Transportation

In Order No. 636, in connection with
the conclusion that bundled, city-gate,
firm sales service was contrary to
section 5 of the NGA, the Commission
required pipelines to provide a “‘no-
notice” transportation service. Under
no-notice transportation service, firm
shippers could receive delivery of gas
on demand up to their firm entitlements
on a daily basis, without incurring daily
scheduling and balancing penalties. The
purpose of no-notice service was to
enable firm shippers to meet
unexpected requirements such as
sudden changes in temperature. The
Commission required that pipelines
offer no-notice service only to those

38Standards for Business Practices of Interstate
Natural Gas Pipelines, Order No. 587, 61 FR 39053
(1996), 11l FERC Stats. & Regs. 131,038 (1996) (to
be codified at 18 CFR parts 161, 250, and 284).

39 Standards for Business Practices of Interstate
Natural Gas Pipelines, 61 FR 58790 (1996), IV FERC
Stats. & Regs. 132,521 (to be codified at 18 CFR part
284) (proposed Nov. 13, 1996).
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customers eligible for firm sales service
at the time of restructuring.

The Court remanded for further
explanation of this limitation on the no-
notice service requirement.40 Section
284.8(a)(4) of the regulations, adopted
by Order No. 636, requires pipelines
“that provided a firm sales service on
May 18, 1992 [the effective date of
Order No. 636]" to offer the no-notice
service.41 The eligibility cut-off for no-
notice service was established in Order
No. 636-A, in which the Commission
held that pipelines were required to
offer no-notice transportation service
“only to customers that were entitled to
receive a no-notice firm, city gate, sales
service on May 18, 1992.” 42 The
Commission also strongly encouraged
pipelines to make no-notice service
available to their other customers on a
non-discriminatory basis.

On appeal, the Court addressed the
issue of whether the Commission
should have required pipelines to offer
no-notice transportation service not
only to customers who remained sales
customers on May 18, 1992, but also to
former bundled firm sales customers
who had converted to open access
transportation before Order No. 636
(conversion customers). The Court
found the Commission had not
adequately explained why the
conversion customers should not also
have a right to receive no-notice service.
The Court held that the Commission’s
desire to begin the experiment with no-
notice service on a limited basis does
not explain or justify the disadvantaging
of former sales customers who
converted before Order No. 636.43 The
Court also held that, while conversion
customers had no right to expect to
receive no-notice service, neither did
customers who were still receiving
bundled sales service on May 18,
1992.44 Finally, the Court held that the
Commission had not provided
substantial evidence to support its
assumption that bundled sales
customers relied more heavily on
reliability of transportation service than
did conversion customers.45 The Court
accordingly remanded the issue of no-
notice transportation eligibility to the
Commission for further explanation.46

At the time of Order No. 636,
considerable uncertainty existed
whether pipelines would be able to
perform no-notice service on a

40UDC, 88 F.3d at 1137.

4118 CFR 284.8(a)(4).

420rder No. 636-A, [Regs. Preambles Jan. 1991-
June 1996] FERC Stats. & Regs. at 30,573.

43UDC, 88 F.3d at 1137.

441d.

451d.

461d.

widespread basis. Many pipelines had
indicated in their comments that they
would not be able to provide no-notice
transportation service.4” However, at a
technical conference held on January
22,1992, pipelines made statements to
the contrary. In Order No. 636, the
Commission relied upon those later
assertions. Nevertheless, on rehearing of
Order No. 636, rehearing petitions from
pipelines such as Carnegie Natural Gas
Company (Carnegie) and CNG
Transmission Corporation (CNG)
indicated there was still some
uncertainty among pipelines whether
they would be able to provide reliable
no-notice service.48 In addition,
pipelines asked the Commission to limit
no-notice transportation service to
existing sales customers at current
delivery points with the option to
extend the service on a
nondiscriminatory basis where the
pipeline had adequate capacity and
delivery capacity.4® The rehearing
requests of bundled sales customers also
reflected a continuing concern that
unbundled services could not replicate
the quality of the bundled sales
services.s0

In light of such uncertainty, the
Commission decided to limit the
requirement for pipelines to offer no-
notice service to include only those
customers who were then bundled sales
customers. It appeared to the
Commission that bundled sales
customers relied more heavily on the
reliability of the transportation service
embedded within the sales service they
were receiving than the conversion

47For example, the Interstate Natural Gas
Association of America (INGAA) took the position
that the bundled, citygate firm sales service was
essential to the providing of no-notice and
instantaneous service. See also Initial Comments of
Texas Eastern Transmission Corp., Panhandle
Eastern Pipe Line Co., Trunkline Gas Co., and
Algonquin Gas Transmission Company (PEC
Pipeline Group) at 16-17.

48For example, Carnegie and CNG asserted that
before unbundling, the pipeline’s system manager
could rely on storage, system supply gas, linepack,
and upstream pipeline deliveries. They argued that
unbundling would deprive the system manager of
the use of some or all of these resources and restrict
the manager’s ability to operate the system in the
most efficient, system-wide manner. CNG
Transmission Corp., Request for Rehearing at 32;
Carnegie Natural Gas Co., Request for Rehearing at
42-3.

49INGAA, United Gas Pipe Line Co., ANR
Pipeline Co., and Colorado Interstate Gas Co.

50The American Public Gas Association argued
that firm sales service could not be replicated
without assured access to firm storage service.
Request for Rehearing at 12—20, citing initial
comments of the Distributors Advocating
Regulatory Reform at 74. Similarly, Citizens Gas &
Coke Utility complained that Order No. 636 did not
discuss no-notice gas supplies, storage capacity
allocation, or the use of flexible receipt points for
meeting the needs of high priority customers.
Request for Rehearing at 2-3.

customers relied on the reliability of
their transportation service. This is
because no-notice service was an
implicit part of bundled sales, but was
not a part of unbundled transportation.
During the period between Order Nos.
436 and 636, sales customers generally
converted to transportation only to the
extent that they did not need the higher
quality of the transportation service
embedded within bundled sales
service.51 In many cases, sales
customers converted some, but not all,
of their sales contract demand. These
customers relied on their retained
pipeline sales service to obtain gas
during peak periods since sales service
was equivalent to a no-notice service.
Customers used their converted
transportation service as a base load
service to obtain cheaper gas from non-
pipeline suppliers throughout the
year.52 The comments filed in the record
of Order No. 636 also indicated that
non-converted, or partially-converted
customers placed more reliance on the
reliability of the transportation service
embedded within the bundled sales
service.53

The post-restructuring experience
with no-notice service has been quite
varied, but the early concerns about the
ability of pipelines to provide reliable
no-notice service were not realized.
Some pipelines had no bundled sales
customers when Order No. 636 took
effect, and thus were not required to
offer no-notice service as part of their
restructuring and did not do so. In the
one restructuring proceeding 54 where
customers who had converted to
transportation before Order No. 636
indicated a desire for no-notice service,
the pipeline offered them the service,
but they ultimately refused it because
they found it too expensive.

Some pipelines have, post-
restructuring, expanded their offering of
no-notice service. While Williams
Natural Gas Company (Williams)

510rder No. 636, [Regs. Preambles Jan. 1991-June
1996] FERC Stats. & Regs. at 30,402.

52For example, Order No. 636 found that in 1991,
60 percent of peak day capacity on the major
pipelines that made bundled sales was still reserved
for pipeline sales service. Order No. 636 also found:
While pipeline sales were less than 20 percent of
total throughput on the major pipelines, during the
three day period of peak usage, pipeline sales were
approximately 50 percent of total deliveries. The
seasonal nature of the pipeline sales indicates that
customers rely on pipeline sales during periods
when capacity is most likely to be constrained.
Order No. 636, [Reg. Preambles Jan. 1991-June
1996] FERC Stats. & Regs. at 30,400.

s3]d. at 30,403 n.68 (quoting reply comments of
United Distribution Companies at 7: “The
remaining pipeline sales service is largely used to
provide swing service during the winter months
and therefore cannot be converted absent
comparable transportation.’).

54 Questar Pipeline Co., 64 FERC 1 61,157 (1993).
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originally refused a group of conversion
customers’ requests for no-notice
service,55 a number of the conversion
customers eventually obtained no-notice
service under new contracts with the
pipeline.ss More recently, Mid
Louisiana Gas Company (Mid

Louisiana) faced the loss of its no-notice
customers to a lower-priced competing
intrastate bundled service. In an effort to
retain the customers, Mid Louisiana
proposed to reconfigure its no-notice
service to reduce costs and make its no-
notice service a more attractive option.5?
Mid Louisiana also expanded its
offering of no-notice service to all firm
transportation customers, not just those
former sales customers previously
eligible for no-notice service.

According to data published by the
Interstate Natural Gas Association of
America, no-notice service represented
17 percent of total pipeline throughput
in 1995, an increase from 15 percent the
previous year.58 This increase in the
volume of no-notice service provided is
consistent with the pattern the
Commission has observed in the
industry. Some pipelines, such as Mid
Louisiana, Questar, and Williams, have
been providing no-notice service
beyond the minimum requirements
directed by the Commission in Order
No. 636-A.

The Commission cannot retroactively
change Order No. 636’s limitation on
the pipeline’s requirement to offer no-
notice service since it is impossible to
change past service. However, given the
varied experience with no-notice service
since restructuring, and in light of the
Court’s remand, the Commission will no
longer continue to limit the pipeline’s
no-notice service obligation to the
pipeline’s bundled sales customers at
the time of restructuring.

The Commission intends no other
changes to the pipeline’s obligation to
provide no-notice service as provided in
section 284.8(4) of the Commission’s
regulations. If a pipeline offers no-notice
service, the Commission will require it
to offer that service on a non-
discriminatory basis to all customers
who request it, under the
nondiscriminatory access provision in
§284.8(b)(1).5° The Commission is
aware that since all pipelines were not
required during restructuring to offer
no-notice service, some pipelines may

ssWilliams Natural Gas Co., 65 FERC 1 61,221
(1993), reh’g denied, FERC 1 61,315 (1994).

s6Williams Natural Gas Co., 77 FERC 1 61,277
(1996).

57Mid Louisiana Gas Co., 76 FERC 61,212
(1996).

S8 Foster Natural Gas Report, No. 2098 (Sept. 9,
1996).

5918 CFR 284.8(b)(1).

not have the facilities and the capacity
available to do so. The Commission’s
open-access policy has always been that
interstate pipelines must offer open-
access transportation to all shippers on
a nondiscriminatory basis, to the extent
capacity is available.€® The
nondiscriminatory access condition
does not obligate pipelines to expand
their capacity or acquire additional
facilities to provide service. Thus, a
pipeline offering no-notice
transportation service must do so only
to the extent the pipeline has capacity
available (including the storage capacity
that may be needed to perform no-notice
service).

The Commission believes that a
prospective change in policy based on
current circumstances will satisfy the
needs of all shippers who desire no-
notice service. This approach is
consistent with the fact that some
pipelines, such as Mid Louisiana,
Williams, and Questar, have already
shown a willingness to expand their no-
notice service beyond the Commission’s
basic requirement. However, to the
extent there are shippers who desire no-
notice service and cannot obtain it for
any reason, such cases are appropriately
resolved on an individual basis, rather
than in a generic rulemaking
proceeding.

I11. The Twenty-Year Contract Term

Order No. 636 authorized pregranted
abandonment of long-term firm
transportation contracts, subject to a
right of first refusal for the existing
shipper. Under the right of first refusal,
the existing shipper can retain service
by matching the rate and the term of
service in a competing bid. The rate is
capped by the pipeline’s maximum
tariff rate, and the Commission capped
the term of service at twenty years. The
twenty-year term-matching cap was not
set forth in the Order No. 636
regulations themselves, but was
explained in the preamble and is part of
each pipeline’s tariff. In Order No. 636,
the Commission indicated that pipelines
and customers could agree to a different
cap.61 As part of the restructuring
obligations, pipelines were required to
include in their tariffs the rules and
procedures for exercising the right of

60Regulation of Natural Gas Pipelines After
Partial Wellhead Decontrol, Order No. 436, [Regs.
Preambles 1982-1985] FERC Stats. & Regs. 1 30,665
at 31,516-17 (1985).

611n the restructuring proceedings of Alabama-
Tennessee Natural Gas Co., Mississippi River
Transmission Corp., Northern Natural Gas Co., and
Trunkline Gas Co., as a consequence, the pipeline
and its customers agreed to 10-year caps.

first refusal, including the matching
term cap to apply on that pipeline.

The Court found that the basic right
of first refusal structure protects against
pipeline market power,62 and the Court
approved the concept of a contract term-
matching limitation “‘as a rational
means of emulating a competitive
market for allocating firm transportation
capacity.” 63 The Court, nevertheless,
judged inadequate the Commission’s
explanations for selecting twenty years
as an outer limit for an existing
customer to bid before securing the
continuation of its rights under an
expiring contract.64 Based upon the
arguments of LDCs, the Court found
inadequate the Commission’s
explanation that the twenty-year term
balances between preventing market
constraint and encouraging market
stability. The Court concluded that the
Commission failed to explain why the
twenty-year cap ‘‘adequately protects
against pipelines’ preexisting market
power, which they enjoy by virtue of
natural-monopoly conditions;’” 65 and
why the “twenty-year cap will prevent
bidders on capacity-constrained
pipelines from using long contract
duration as a price surrogate to bid
beyond the maximum approved rate, to
the detriment of captive customers.” 66

Further, the Court found that the
Commission’s reliance on the fact that
twenty-year contracts have been
traditional in cases involving new
construction did not sufficiently explain
the selection of a twenty-year term for
renewal contracts on existing
facilities.s” Accordingly, while the Court
held that the Commission had justified
the right-of-first-refusal mechanism,
with its twin matching conditions of
rate and contract term, it remanded the
twenty-year term cap for further
consideration.s8

The right-of-first-refusal mechanism
was, and is, intended to protect existing

62 UDC, 88 F.3d at 1140.

e3|d.

64|d. at 1140-41.

651d. at 1140.

66 The Court dismissed other arguments against
the twenty-year term. In response to the claim that
a contract term-matching requirement
disadvantaged industrial customers because of the
possible short useful life of a particular productive
asset, the Court noted the industrial customers’
ready access to alternative fuels, and greater access
than consumers served by LDCs. UDC, 88 F.3d at
1140. The Court also rejected the contention that
the twenty-year cap discriminated against industrial
customers in light of their shorter-term natural gas
needs than other customers. The Court found that
although the cap may affect different classes of
customers differently, since all parties have an
equal opportunity to bid for capacity, the cap did
not violate NGA section 5. Id. at 1141 and n.47.

671d. at 1141.

68|d.
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customers and provide them with the
right of continued service, while at the
same time recognizing the role of market
forces in determining contract price and
term. As the Commission held in Order
No. 636—A, when a contract has expired,
it is most efficient, within regulatory
restraints, for the capacity to go to the
bidder who values it the most, as
evidenced by its willingness to bid the
highest price for the longest term.6° The
pipeline’s maximum tariff rate is one
regulatory restraint, as the bidding for
price cannot go above that rate. The
Commission set a cap on term-matching
in order to avoid shippers on
constrained pipelines being forced into
contracts with pipelines for longer terms
than they desired.

The term-matching cap is relevant
mainly on capacity constrained
pipelines. However, term-matching also
could become necessary in situations
where the contract path goes through
constrained points. As the Court
recognized, where capacity is not
constrained, there is no need for an
existing customer to match a competing
bid, since the pipeline will have
sufficient capacity to serve both the
existing customer and any new
customer that desires service.” While
the Court approved the concept of a
contract term-matching limitation, it
found the basis for the particular cap
chosen lacking.7t

In determining the maximum term
that an existing customer should be
required to match in order to retain its
capacity after its current contract
expires, the Commission must weigh
several factors. On the one hand, the cap
should protect captive customers from
having to match competing bids that
offer longer terms than the competing
bidder would have bid “in a
competitive market without pipelines’
natural monopoly.” 72 On the other
hand, the Commission does not wish to
constrain unnecessarily the ability of
shippers who value the capacity the
most to obtain it for terms of the desired
length. The Court has recognized that
the Commission’s task in setting the
term-matching cap involves the
selection of a “‘necessarily somewhat
arbitrary figure.” 73

The Commission has reexamined the
record of the Order No. 636
proceedings, as well as data concerning
contract terms that have become
available since industry restructuring.

69 0rder No. 636—A, [Regs. Preambles Jan. 1991—
June 1996] FERC Stats. & Regs. at 30,630.

70UDC, 88 F.3d at 1140.

711d.

721d.

731d. at 1141 n.44.

The Commission can find no additional
record evidence, not previously cited to
the Court, that would support a cap as
long as the twenty-year cap chosen in
Order No. 636. Due to changes in the
Commission’s filing requirements
instituted after restructuring,”4 pipelines
now must file, in an electronic format,
an index of customers, which is updated
quarterly and includes the contract
term.”s The data that are now on file
have enabled the Commission to
determine average contract terms, both
before and since the issuance of Order
No. 636. For pre-Order No. 636 long-
term contracts, the average term was
approximately 15 years.”6 The data
show that since Order No. 636,
pipelines have entered into
substantially shorter contracts than
before. Post-Order No. 636 long-term
contracts had an average term of 9.2
years for transportation, and 9.7 years
for storage. For all currently effective
contracts (both pre- and post-Order No.
636), the average term is 10.3 years for
transportation and 10 years for storage.
Moreover, as shown in Appendix A, the
trend toward shorter contracts is
continuing. About one quarter to one
third of contracts with a term of one
year or greater, entered into since Order
No. 636, have had terms of one to five
years.”” However, nearly one half of
such contracts entered into since
January 1, 1995, have had terms of one
to five years.78

This information strongly suggests
that since the issuance of Order No. 636,
few, if any, pipeline customers have
been willing, or required, to commit to
twenty-year contracts for existing
capacity. In the only case to come before
the Commission to resolve a controversy
about the pipeline’s right-of-first-refusal
process, the customers were required to
commit to five-year terms in order to
retain the capacity.”® The industry trend

74Revisions to Uniform System of Accounts,
Forms, Statements, and Reporting Requirements for
Natural Gas Cos., Order No. 581, [Regs. Preambles
Jan. 1991-June 1996] FERC Stats. & Regs. 1 31,026
(1995), reh’g, Order No. 581-A, [Regs. Preambles
Jan. 1, 1991-June 1996] FERC Stats. & Regs. 1
31,032 (1996).

7518 CFR 284.106(c).

76 Using the October 1, 1996 Index of Customers
filings, the Commission calculated the average
lengths of long-term contracts (contracts with terms
of more than one year) entered into before the April
8, 1992 issuance of Order No. 636, versus those
entered into after that date. For pre-Order No. 636
contracts, the average contract term for
transportation was 14.8 years, and for storage, the
average term was 14.6 years.

77 Appendix A, p. 1.

8 Appendix A, p. 2.

79Williams Natural Gas Co., 69 FERC 161,166
(1994), reh’g, 70 FERC /61,100 (1995), reh’g, 70
FERC 161,377 (1995), appeal pending sub nom.
City of Chanute v. FERC, No. 95-1189 (D.C. Cir.).

thus appears to be contract terms that
are much shorter than twenty years.

On remand, the Commission intends
to select a cap to be generally applicable
to all pipelines. However, the current
data lead us to conclude that the term
must be significantly shorter than the
twenty-year cap approved in Order No.
636. In addition, the Commission
recognizes that the selection of a
different cap on remand must be
supported by the record. In the Order
No. 636 rulemaking, as the Court
pointed out, “most of the commentators
before the agency had proposed much
shorter-term caps, such as five years.”” 80
For example, Associated Gas
Distributors (AGD) argued on rehearing
of Order No. 636—A that a five-year cap
would provide ‘““‘the most equitable
balance between the LDC’s needs to
retain some flexibility in its gas supply
portfolio and the pipeline’s concern for
financial stability.”” 81 Public Service
Electric & Gas Company and New Jersey
Natural Gas Company argued that a five-
year cap would avoid unnecessary
retention of capacity by LDCs, which,
given their general public utility
obligation to serve, “will err on the side
of retaining capacity they might not
need, rather than risking permanent loss
of such capacity.” 82 A number of other
parties also argued in favor of a five-year
matching term.83 In addition, five years
is approximately the median length of
long term contracts entered into since
January 1, 1995.

Based upon the record developed in
the Order No. 636 proceeding, and the
information available in the
Commission’s files, the Commission
establishes the contract matching term
cap at five years. The five-year cap will
avoid customers’ being locked into long-
term arrangements with pipelines that
they do not really want, and will
therefore be responsive to the Court’s
concerns. The five-year cap also has the
advantage of being consistent with the
current industry trend of short-term
contracts, as indicated by the
Commission’s newly-available data.84

80UDC, 88 F.3d at 1141.

81Sept. 2, 1992 Request for Rehearing and
Clarification at 13.

82Sept. 2, 1992 Request for Rehearing at 6.

83E.g., Northern States Power Co. (Minnesota)
and Northern States Power Co. (Wisconsin), Sept.
1, 1992 Request for Rehearing at 4—-6; New Jersey
Board of Regulatory Commissioners, Sept. 2, 1992
Request for Rehearing at 2; New Jersey Natural Gas
Co., May 8, 1992 Request for Rehearing at 6; UGI
Utilities, Inc., Sept. 2, 1992 Request for Rehearing
at 27; the Industrial Groups, Sept. 2, 1992 Request
for Rehearing at 18.

84The American Gas Association (AGA), INGAA,
and UDC have filed pleadings proposing different
courses of action regarding the contract matching
term. AGA urges the Commission either to

Continued
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The Commission will require all
pipelines whose current tariffs contain
term caps longer than five years to
revise their tariffs consistent with the
new maximum cap, regardless of
whether this issue is preserved in the
individual restructuring proceedings.
The Commission will consider on a
case-by-case basis whether any relief is
necessary in connection with contracts
renewed since Order No. 636. The
Commission will entertain on a case-by-
case basis requests to shorten a contract
term if a customer renewed a contract
under the right-of-first-refusal process
since Order No. 636 and can show that
it agreed to a longer term renewal
contract than it otherwise would have
because of the twenty-year cap.

IV. Customer-by-Customer v. Customer-
Class Mitigation

In order to mitigate the cost-shifting
effects of SFV rate design, the
Commission required pipelines to phase
in SFV rates for some customer classes
over a four-year period. However, the
Commission required pipelines to first
seek to avoid significant cost shifts to
individual customers (rather than
customer classes) by using alternative
ratemaking techniques such as seasonal
contract demand.

The Court found that the Commission
had not adequately explained its
preference for customer-by-customer
mitigation over customer-class
mitigation.85 The Court was especially
concerned by the argument that the
“‘establishment of rates on a customer-
by-customer basis increases the risks
that a pipeline will fail to collect its
total costs during the period in which
rates are in effect.” 8 This issue was
remanded for the Commission to further
examine the question of whether the
initial mitigation measures should be
implemented on the basis of customer
class.8”

This issue arises because, under MFV,
half of the fixed costs in the reservation
charge were allocated among customers

eliminate the cap or to select a cap of no more than
three years. However, AGA does not provide any
basis for its argument that three years, as opposed
to any other term shorter than twenty years, is the
appropriate cap for the Commission to adopt. UDC
supports AGA’s proposal and argues that the
majority of “‘long-term’’ contracts now and in the
foreseeable future will average four years or less.
INGAA argues that the right-of-first refusal
requirement should only attach to contracts with
terms of at least ten years or longer, and that the
Commission should reduce the matching term to
ten years. INGAA submits that this would
correspond to the length of contract commonly
required for new construction, as well as to the
needs of the market.

85UDC, 88 F.3d at 1174.

861d. (quoting Pipelines’ Brief at 27).

871d.

on the basis of peak demand (the “D—
1" charge), and the other half were
allocated on the basis of annual usage
(the “D-2"" charge). Under the SFV
method, however, a pipeline’s fixed
costs are allocated among customers
based on contract entitlement alone. As
the Court recognized, the adoption of
SFV would shift costs to low load-factor
customers, in part by ‘“measuring usage
solely based on peak demand, rather
than annual usage.” 8 The Commission,
while finding that the impact of placing
all of a pipeline’s fixed costs in the
reservation charge would facilitate an
efficient transportation market and
support a competitive gas commodity
market, found it appropriate to
minimize significant cost-shifting to
“maintain the status quo with respect to
the relative distribution of revenue
responsibility.” 80 In explaining how to
minimize cost shifts, the Commission
held in Order No. 636-B that a
“significant cost shift” test was to be
applied to each customer.®© The
Commission further explained that its
goal was to maintain the status quo and
not to provide the opportunity for some
customers “‘to make themselves better
off at the expense of other customers.” 91
Instead, the Commission intended each
individual customer’s revenue
responsibility to stay substantially the
same.

The purpose of mitigation was, in a
sense, to replicate the role the D-2
component played under MFV rate
design. Under MFV rate design, the D—
2s operated in essence on a customer-
by-customer basis, since each customer
got a different D-2 based on its annual
usage. The result was a lower allocation
to low load factor customers within a
class than high load factor customers in
the same class. This effect of D-2s was
thus customer-specific.

Pipelines tend to have relatively few
customer classes, but those classes have
many members. As a result, customers
within a single class have widely
varying load factors and other
characteristics. Therefore, the
implementation of SFV, together with
the elimination of the D-2 component
in MFV rate design, caused substantial
cost shifts among customers within
particular customer classes. Mitigation
by class does nothing to minimize those
cost shifts. In the proceedings to
implement each pipeline’s
restructuring, it became clear that the
customer-by-customer approach was
preferable because mitigation could be

88|d. at 1170.

890rder No. 636-B, 61 FERC at 62,014.
01d. at 62,016.

o1|d.

structured in accordance with the
individual circumstances and needs of
each customer. Thus, while Order No.
636 provided for mitigation on the basis
of customer class as well as on a
customer-by-customer basis, in fact, in
the individual proceedings, the
customer class approach was never
used.

Another reason the Commission
preferred customer-by-customer
mitigation was that the risks to the
pipeline, that it would underrecover its
cost of service, could be examined and
minimized on a case-by-case basis in the
individual restructuring proceedings. As
a general matter, the customer-by-
customer mitigation was carried out by
using seasonal contract demands. 92
That method, as implemented by the
Commission, did not make it more
likely that the pipeline would fail to
recover its revenue requirement.93 It
simply uses seasonal measures to
reallocate costs in order to avoid
significant shifts in revenue
responsibility.

Since the Commission directed, in
Order No. 636-B, that each customer’s
revenue responsibility could not change
significantly with the use of SFV, the
rates would provide for the same
revenue stream pre- and post-SFV. In
the case of only one pipeline—Williston
Basin Pipeline Company—has there
been any problem of the pipeline not
recovering its costs, and that grew out
of the unusual circumstances that
developed after restructuring.® That
matter is now at issue in the pipeline’s
pending rate case, which is in hearing

92Northwest Pipeline Corp., 63 FERC 161,130
(1993), order on reh’g 65 FERC 161,055 (1994);
Mississippi River Transmission Corp., 64 FERC
161,299 (1993).

93The use of seasonal contract demands enables
firm customers to lower their daily reservation
quantities for the off peak season and keep the
higher quantity needed for the peak season.

94|n Williston’s restructuring proceeding, the
Commission accepted Williston’s proposal to allow
the one customer on its system requiring mitigation
(Wyoming Gas) to shift to Williston’s one-part rate
schedule for small customers. As a consequence,
Wyoming Gas pays Williston only when it
transports gas, including paying any GSR costs.
Williston Basin Interstate Pipeline Co., 63 FERC
961,184 (1993). In May 1995, Wyoming Gas built
a 15-mile extension and connected its facilities with
Colorado Interstate Gas System, allowing it to
bypass Williston. As a result, Wyoming Gas has
reduced its takes from Williston by 35 percent.
Williston recently asked the Commission to allow
it to convert its existing one-part rate to a two-part
rate, with a reservation charge, for Wyoming Gas.
Williston has proposed an alternative method of
mitigating the cost shift to Wyoming Gas.
Williston’s proposal, in Docket No. RP95-364, went
into effect January 1, 1996, and is in hearing as part
of Williston’s general rate case. Williston Basin
Pipeline Co., 73 FERC 161,344 (1995), order on
reh’g, 74 FERC 1 61,144 (1996); Order on Motion
Rates and Request for Stay, 74 FERC 161,081
(1996).
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before an administrative law judge, and
the issue will be addressed in that
proceeding. In all other cases, the
pipelines’ concerns about cost recovery
never materialized. Therefore, it appears
that this issue has no continuing vitality
today. As a result, we see no need to
effect changes to the previous ruling.
The issues presented in Williston’s case
can be addressed on a case-specific
basis.

V. Small-Customer Rates for Customers
of Downstream Pipelines

In Order No. 636, the Commission
assured small customers that they could
continue to receive firm transportation
under a one-part volumetric rate
computed at an imputed load factor,
similar to the manner in which their
previous sales rates were determined.
The Commission thus required
pipelines to offer a one-part small-
customer transportation rate to those
customers that were eligible for a small-
customer sales rate on the effective date
of restructuring.®s On rehearing of Order
No. 636-A, the issue arose whether the
Commission should require upstream
pipelines to offer their small-customer
rate to the small customers of
downstream pipelines, who became
direct customers of the upstream
pipeline as a result of unbundling. The
Commission held in Order No. 636-B
that this issue should be raised in the
upstream pipeline’s restructuring
proceeding, to ‘““‘enable the parties to
consider the small customers’ need for
such a service on the upstream pipeline
and the impact of the additional small
customers on the rates charged to the
upstream pipeline’s current customers
under the small customer schedule and
its customers paying a two-part rate.”” 9%

The Court found that the Commission
made an arbitrary distinction between
former indirect small customers of an
upstream pipeline and small customers
who were direct customers of the
upstream pipeline.®7 Despite the

95 Section 284.14(b)(3)(iv) of the regulations
adopted by Order No. 636 required pipelines to
include in their restructuring compliance filings
tariff provisions offering one-part small-customer
rates for transportation, to the class of customers
eligible for that pipeline’s small-customer sales rate
on May 18, 1992. Section 284.14 contained
provisions governing the implementation of
pipeline restructuring and setting forth the contents
of pipeline compliance filings. In Order No. 581,
the Commission deleted Section 284.14 from the
regulations because the regulation was no longer
necessary following the completion of restructuring.
Revisions to the Uniform System of Accounts,
Forms, Statements, and Reporting Requirements for
Natural Gas Cos., Order No. 581, 60 FR 53019
(October 11, 1995), Il FERC Stats. & Regs. 120,000
et seq. (regulatory text), 11l FERC Stats. & Regs
131,026 (1995) (preamble).

% Order No. 636-B, 61 FERC at 62,020.

97UDC, 88 F.3d at 1174-75.

Commission’s indication in Order No.
636—B that the Commission would
consider the need for such discounts on
a case-by-case basis, the Court agreed
with appellants’ contention, that it is
“unfair and unreasonable to make them
demonstrate * * * a need [for a small
customer rate] in restructuring
proceedings when that need has already
been presumed for other small
customers.’”’98 Thus, the Court remanded
the issue to the Commission for further
consideration of “‘whether or not the
small customer benefits should be made
available to the former downstream
small customers.” 99

The Commission’s ruling, that the
issue would be considered on a
pipeline-by-pipeline basis, rather than
in a generic rulemaking, did not
represent an unwillingness by the
Commission to fully consider the needs
of the former downstream small
customers. One of the objectives of
Order No. 636’s requirement that
pipelines offer a subsidized, one-part
transportation rate to their former small
sales customers was to maintain a status
quo for that class of customers, subject
to a few changes in terms and
conditions adopted in the Rule.100

Any changes in the size of the
subsidized, small customer class on a
pipeline necessarily affect the pipeline’s
other customers. Under traditional cost-
based ratemaking, rates are generally
designed to recover the pipeline’s
annual revenue requirement.101 Costs
are allocated to customer classes based
on contract capacity entitlements and
projected annual or seasonal volumes.
Small customer rates, however, involve
an adjusted cost allocation to permit
them to pay less for their service than
they would if their rates were designed
based on actual purchase levels. Small
customers have historically been
charged rates derived from a higher-
than-actual, imputed load factor because

%8|d. at 1174.

91d. at 1175.

100Qrder No. 636-B, 61 FERC at 62,019.

101 The Commission’s traditional cost-based
ratemaking is a five-step process. The first task is
to determine the pipeline’s overall cost of service.
The second task is to functionalize the pipeline’s
costs by determining to which of the pipeline’s
operations or facilities the costs belong. The third
task is to categorize the costs assigned to each
function as fixed costs (which do not vary with the
volume of gas transported) or variable, and to
classify those costs to the reservation and usage
charges of the pipeline’s rates. The fourth step is to
allocate the costs classified to the reservation and
usage charges among the pipeline’s various rate
zones and among the pipeline’s various classes of
jurisdictional services. The fifth step is to design
each service’s rates for billing purposes by
computing unit rates for each service. The fifth step
is called rate design. See Order No. 636, [Regs.
Preambles Jan. 1991-June 1996] FERC Stats. & Regs.
at 30,431.

these customers often *‘lack the
flexibility to construct storage and lack
industrial load to balance their
purchases,” 192 and because they serve
the distinct function of delivering gas
primarily to residential and light
commercial users.103 During the
restructuring process, the Commission
intended for pipelines to retain the same
imputed load factor for the small
customer transportation rate that had
previously been used to compute the
small customer sales rate.104

Since a one-part, small-customer rate
is a subsidized rate, eligibility criteria
for the small-customer class and the size
of that class is always a contentious
issue in a pipeline rate case. Before
restructuring, pipelines and their
customers usually arrived at the small-
customer eligibility cutoff through
negotiations. The class size and
eligibility criteria therefore differ on
each pipeline. Changes to the eligibility
criteria for the small customer rate,
particularly those that enlarge the size
of the class, upset the prior cost
allocation among the customer classes.
Those customers who are not in the
small customer class experience a cost
shift because they must pick up a
greater share of the pipeline’s costs. The
determination of class size and
eligibility requires consideration of the
customer profile of each pipeline and
the individual circumstances present on
each system, and ultimately is the result
of pragmatic adjustments.105

Before Order No. 636, the pipelines
had a relatively stable group of
customers. Order No. 636, however,
greatly expanded the number of
customers a pipeline would serve, and
the cost-shifting effects of a significant
expansion of the class of customers
eligible for the rate were not known.
Circumstances vary widely throughout
the pipeline industry. For example, the
upstream-most pipelines serving
production areas, such as Texas and the
Gulf of Mexico, may serve ten or more
downstream pipelines. Therefore,
allowing all the small customers of all
those downstream pipelines
automatically to qualify for small

102 Texas Eastern Transmission Corp., 30 FERC
961,144 at 61,288 (1985).

103 Tennessee Gas Pipeline Co., 27 FERC 163,090
at 65,375 (1984).

1040Order No. 636-B, 61 FERC at 62,019.

105See FPC v. Natural Gas Pipeline Co. of
America, 315 U.S. 575, 586 (1941) (holding that
rate-making bodies are ““free, within the ambit of
their statutory authority, to make the pragmatic
adjustments which may be called for by particular
circumstances.””) See also Colorado Interstate Gas
Co. v. FPC, 324 U.S. 581, 589 (1945) (‘“‘Allocation
of costs is not a matter for the slide-rule. It involves
judgment on a myriad of facts. It is not an exact
science.”).
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customer status on the upstream
pipeline could shift substantial costs to
the relatively few existing non-pipeline
direct customers of the upstream
pipeline. The Commission could not,
through a generic ruling, be certain this
would not happen.

The circumstances of Tennessee Gas
Pipeline Company (Tennessee) and its
three downstream pipelines illustrate
some of the factors to be taken into
account with respect to the issues of
small customer class size and
eligibility.106 During restructuring, small
customers of three pipelines
downstream from Tennessee (East
Tennessee, Alabama-Tennessee, and
Midwestern) became direct customers of
Tennessee, as well as the downstream
pipelines. Tennessee originally
proposed to offer a one-part rate only to
its direct small customers and those
customers of downstream pipelines that
took service directly from Tennessee
prior to restructuring. Tennessee
proposed to continue using its pre-
existing eligibility cutoff of 10,000 Dth/
day for the one-part rate. Tennessee
added a different, two-part rate schedule
for its former small sales customers and
to other small customers of downstream
pipelines. Tennessee requested an
eligibility cutoff of 5,300 Dth/day for the
two-part rate schedule because it was
the highest criterion used in the tariffs
of Tennessee’s downstream pipelines.107

The Commission found that the lack
of a one-part rate for small former sales
customers on Tennessee’s downstream
pipelines would lead to inequitable
results. The Commission thus required
Tennessee to offer the one-part rate to
those downstream customers otherwise
eligible for small customer rates on the
downstream pipelines, and held that the
eligible level would be set at 5,300 Dth/
day or less. The Commission analyzed
the cost shifting effect of enlarging the
small-customer class and found that the
particular increase to the eligible class
under consideration would affect only a
small percentage of Tennessee’s daily
transportation contract demand.108 A
generic determination concerning the
class of eligible customers simply would

106 Customers of Tennessee’s downstream
pipelines include East Tennessee Customer Group
and Tennessee Valley, the petitioners on this issue
in UDC.

107 East Tennessee used a volumetric maximum of
4,046 Dth/d; Midwestern Gas Co. used 5,233 Dth/
d; and Alabama-Tennessee Natural Gas Co. used
2,564 Dth/d. East Tennessee Natural Gas Co., 63
FERC 161,102 (1993); Midwestern Gas
Transmission Co., 63 FERC 161,099 (1993); and
Alabama-Tennessee Natural Gas Co., 63 FERC
961,054 (1993).

108 Tennessee Gas Pipeline Co., 65 FERC 161,224
at 62,064 (1993), appeal pending sub nom. East
Tennessee Group v. FERC, (D.C. Cir. No. 93-1837
filed Aug. 20, 1993).

not have permitted the Commission to
fully consider the needs of the small
customers and the impact of expanding
class size and eligibility on the other
customers. Therefore, based on further
consideration, the Commission reaffirms
its decision to determine, on a case-by-
case basis, the eligibility of customers of
downstream pipelines for the upstream
pipeline’s small-customer rate.

VI. Pipelines’ Exemption From GSR
Costs

A. Summary of Commission Conclusion
on Remand

In UDC, the Court remanded to the
Commission the issue of the pipelines’
recovery of prudently incurred GSR
costs. While the Court did not question
the basic principle that recovery of such
costs is appropriate, it did take issue
with the Commission’s decision to
provide pipelines the opportunity to
recover their prudently incurred costs in
a manner that differed from the
approach taken by the Commission in
the Order Nos. 500/528 series
(hereinafter Order Nos. 500/528).

Observing that the petitioners
challenging the Order No. 636 recovery
mechanism noted “‘remarkable
similarities’ between Order Nos. 436
and 636, the Court stated that it
“[i]nitially, agreed with petitioners that
the Commission’s stated rationale for
allocating take-or-pay costs to pipelines
substantially applied in the context of
GSR costs as well.”” 109 The Court found
that “Order No. 636 is based on
principles of cost spreading and value of
service that are, in turn, premised on the
notion that all aspects of the natural gas
industry must contribute to the
transition to an unbundled
marketplace.” 110 Accordingly, the Court
remanded the matter to the Commission
for further consideration. In so doing,
the Court expressly “did not conclude
that the Commission necessarily was
required to assign the pipelines
responsibility for some portion of their
GSR costs,” 111 but rather that the
Commission’s stated reasons did not
rise to the level of reasoned
decisionmaking.

The Commission readily
acknowledges that there are noteworthy
similarities between the take-or-pay
problems underlying Order No. 436 and
the Order Nos. 500/528 series and the
GSR recovery issues addressed by the
Commission in Order No. 636. Those
similarities include, as the Court
observed, the fact that the GSR costs to
be recovered as transition costs in Order

10988 F.3d at 1188.
1101]d, at 1190.
1111d. at 1188 (emphasis in original).

No. 636 arise from the same provisions
in producer-pipeline contracts that gave
rise to the take or pay problem
addressed in Order Nos. 500/528.
Another equally important similarity is
that in both Order Nos. 500/528 and in
Order No. 636, the Commission was
attempting to fashion a mechanism to
provide pipelines a means for
recovering prudently incurred gas
supply costs.

There are, however, compelling
differences as well. In Order Nos. 500/
528 the Commission was attempting to
deal with the cost consequences of a
failure in gas markets, resulting in a
major suppression of demand for gas,
coupled with mandated monthly
increases in the wellhead ceiling prices
for gas. This market failure had its
origins in events that preceded the
Commission’s open access initiatives in
Order No. 436 and persisted for a
number of years thereafter.112 A number
of factors contributed to the
extraordinary circumstance in which
pipelines were continuing to incur huge
contractual liabilities that could not be,
and were not being, recovered in rates.
As discussed below, Order No. 380
contributed significantly to the problem
by prohibiting the pipelines from
including commodity costs in their
minimum bills. Order No. 436
exacerbated that problem, particularly
by giving customers the ability to
convert from sales to transportation
service without either providing an
appropriate transition cost recovery
mechanism so that departing parties
would bear some responsibility for the
cost consequences associated with their
departure or relieving the pipelines of
their service obligation. They were still
obligated to provide service to their
customers when called upon but they
could not depend upon those customers
to purchase gas on an ongoing basis.113
However, the inability of pipelines to
recover their huge take-or-pay liabilities
was, at bottom, the direct result of
extraordinary market failures
overhanging the pipeline-customer sales
relationship that had traditionally
provided the means by which pipelines
recovered their prudently incurred
costs.

In the face of these extraordinary
market conditions, the Commission
adopted extraordinary measures. As

112Regulation of Natural Gas Pipelines after
Partial Wellhead Decontrol, Order No. 500-H,
[Regs. Preambles 1986—-1990] FERC Stats. & Regs. 1
30,867 at 31,509-14 (1989), aff'd in relevant part,
American Gas Ass’'n v. FERC, 912 F.2d 1496 (D.C.
Cir. 1990).

113 Associated Gas Distributors v. FERC, 824 F.2d
981 (D.C. Cir. 1987), cert. denied, 485 U.S. 1006
(1988).



Federal Register / Vol. 62, No. 44 / Thursday, March 6, 1997 / Rules and Regulations

10213

discussed below, in Order Nos. 500/528
the Commission created a mechanism to
facilitate settlement of the take-or-pay
liabilities, to free gas markets of the
burdens of a problem that experience
demonstrated would not be resolved
through traditional cost recovery
mechanisms, with or without open
access transportation requirements. In
that context, (and given the Court’s
decision in AGD requiring the
Commission to address the take-or-pay
problem as a condition to maintaining
open access transportation) the
Commission’s overriding concern was to
restore order to the markets promptly by
encouraging settlements that could
move the industry past economic
stalemate. Of necessity, the
Commission’s objectives could only be
achieved by foregoing efforts to assign
costs and “‘responsibility”” among the
various industry participants through
conventional means.

In those circumstances, and to
facilitate settlement, the Commission
found that because no one segment of
the industry could be held accountable
for the complex circumstance leading to
the take-or pay problem, it required all
industry participants, including
pipelines, to participate in the solution.
In exchange for a pipeline’s agreement
to absorb some part of its take-or-pay
costs, the pipeline was granted a
rebuttable presumption that its costs
were prudently incurred, significantly
reducing its risk that a further portion
of its costs would be disallowed as not
prudently incurred.

In stark contrast to the circumstances
surrounding Order Nos. 500/528, Order
No. 636 was not issued in the context
of market conditions that precluded
pipelines from a meaningful
opportunity to seek recovery of
prudently incurred costs. While at the
time of Order No. 636 there were, of
course, individual contracts that were
priced higher than the prevailing market
prices for gas, this ‘“market
circumstance” did not render pipeline
gas supply costs unrecoverable. To the
contrary, pipelines had the ability to
seek recovery of costs incurred under
those contracts, so long as their sales
customers continued to purchase gas
from them.

However, Order No. 636 effected
significant regulatory changes, largely to
the benefit of users of the transportation
system and purchasers of gas, that
directly resulted in the inability of
pipelines to recover their gas supply
costs from their sales customers (who
were allowed to convert to
transportation customers by Order No.
636).

After carefully reviewing the Court’s
concerns in UDC and the circumstances
surrounding the cost recovery issues in
both Order Nos. 500/528 and Order No.
636, the Commission believes that it
must reaffirm its conclusion in Order
No. 636 that pipelines should be
permitted an opportunity to recover 100
per cent of prudently incurred GSR
costs. As described below, the
Commission finds that the extraordinary
market circumstances that gave rise to
the requirement for pipeline absorption
of gas supply costs in Order Nos. 500/
528 were not present at the time of
Order No. 636. In the absence of the
special circumstances that gave rise to
the justification for pipeline absorption
as required in Order Nos. 500/528, and
in light of the fact that the regulatory
changes in Order No. 636 directly led to
the incurrence of GSR costs, the
Commission reaffirms its conclusion in
Order No. 636 that pipelines should be
permitted an opportunity to recover 100
percent of costs that are determined to
be eligible gas supply realignment costs
and are prudently incurred. 114

B. Scope of Commission’s Decision

The Commission’s disposition of this
matter on remand does not affect the
resolution of GSR costs for most
pipelines. Since Order No. 636, the
Commission has approved settlements
between most pipelines and their
customers resolving all issues
concerning those pipelines’ recovery of
their GSR costs. In addition, in two GSR
proceedings, no party sought rehearing
of the Commission’s acceptance of the
pipeline’s GSR recovery proposal.115
None of the GSR settlements contains a
provision permitting the settlement to
be reopened as to the absorption
issue.116 Therefore, the Court’s remand

114The Court gave several examples of reasons
which might justify not requiring pipelines to
absorb a share of their GSR costs. These were: (1)

a finding that ““‘unbundling under Order No. 636
benefits consumers so much more than it does the
pipelines that the pipelines should bear few or no
GSR costs,” UDC, 88 F.3rd at 1189, (2) a finding
that “the pipelines’ contribution to the industry’s
transition has already been so disproportionately
large vis-a-vis consumers that they are entitled to
be excused from further responsibility, Id., and (3)
a finding that requiring the pipeline segment of the
industry to absorb GSR costs would ‘“‘raise
substantial concerns about its financial health,” Id.
at 1189 n. 99. The pipeline industry is not in such
precarious financial condition that absorption
would threaten its financial viability. However, the
Commission does not believe that the Court
precluded the Commission from using the rationale
discussed below in this order.

115 Trunkline Gas Co., 72 FERC 161,265 (1995);
Williston Basin Interstate Pipeline Co., 70 FERC
161,009 (1995).

116 On November 25, 1996, the Missouri Public
Service Commission (MoPSC) filed, in this
rulemaking docket, a motion asserting that
Williams’ GSR settlement left open the issue

of the GSR cost absorption issue does
not affect the settled GSR proceedings.
Regardless of the Commission’s decision
on remand concerning absorption of
GSR costs, the GSR settlements and the
final and non-appealable orders will
remain binding on the subject pipelines
and their customers.117 To the extent
that pipelines have voluntarily elected
to enter into settlements that require
absorption of some portion of the GRS
costs to avoid protracted litigation of
eligibility and prudence challenges, we
do not disturb that result.

However, there has as yet been no
settlement of the proceedings initiated
by Tennessee to recover its GSR costs.118
There has also been no settlement of a
recent filing by NorAm Gas
Transmission Company (NorAm) and
two recent filings by ANR Pipeline
Company (ANR) to recover their GSR
costs.119 Also, while the Commission
has approved a settlement concerning
Southern Natural Gas Company’s
(Southern) recovery of GSR costs,
several of Southern’s customers were
severed from that settlement.120 In
addition, the settlement approved by the

whether Williams must absorb its GSR costs in
excess of $50 million. On December 10, 1996,
Williams filed an answer, arguing that its settlement
provides for it to recover 100 percent of those costs,
without regard to the outcome of appeals of Order
No. 636. In a separate order in the dockets in which
Williams is seeking recovery of GSR costs in excess
of $50 million, the Commission has upheld
Williams’ interpretation of its settlement. Williams
Natural Gas Co., 78 FERC 161,068 (1997).

117/Similarly, after the court’s decision in
Associated Gas Distribs. v. FERC, 893 F.2d 348
(D.C. Cir. 1989) (AGD II), that the Order No. 500
method of allocating fixed take-or-pay charges
violated the filed rate doctrine, the Commission
exempted from the Order No. 528 order on remand
all pipelines whose recovery of take-or-pay costs
had been resolved either by settlement or by final
and non-appealable order. Order No. 528, 53 FERC
161,163 at 61,594 (1990).

1180n January 28, 1997, the Administrative Law
Judge in Tennessee’s GSR proceedings (Docket Nos.
RP93-151-000 et al.) required the participants to
file a joint status report concerning their settlement
negotiations by February 7, 1997. The status report
indicated that almost all parties have agreed to a
settlement in principle. On February 21, Tennessee
reported to the ALJ that the parties expect to file
a settlement by February 28, or shortly thereafter.

119 /NorAm made its first filing to recover GSR
costs on August 1, 1996, following the UDC
decision. The Commission accepted and suspended
the filing, subject to this order on remand. NorAm
Gas Transmission Co., 76 FERC 161,221 (1996).
The Commission has approved settlements of
ANR’s first three GSR proceedings. ANR Pipeline
Co., 72 FERC 161,130 (1995); 74 FERC 161,267
(1996). However, those settlements did not address
ANR’s recovery of any subsequent GSR costs. On
October 31, 1996, ANR filed to recover additional
GSR costs in Docket No. RP97-47-000. ANR
Pipeline Co., 77 FERC 161,130 (1996). That
proceeding has not yet been settled. In addition, on
January 31, 1997, ANR made another GSR filing in
Docket No. RP97-246-000.

120 /Southern Natural Gas Co., 72 FERC 161,322
at 62,329-30, 62,3556 (1995), reh’g denied, 75
FERC 161,046 (1996).
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Commission concerning the recovery of
GSR costs by Panhandle Eastern Pipe
Line Company (Panhandle) does not
resolve how it will recover any GSR
costs which it may file in the future.121
Therefore, since the recovery of GSR
costs does remain an issue in some
cases, the Commission must address the
issue remanded by the Court. The
following describes in greater detail the
basis for the Commission’s decision to
reaffirm it’s decision in Order No. 636
with respect to recovery of GSR costs.

C. The Regulatory Framework

The Commission’s task in both Order
Nos. 500/528 and Order No. 636 was to
determine a method for pipelines to
recover their prudently incurred costs
arising from the non-market responsive
take-or-pay contracts entered into
during the late 1970s and early 1980s.
Take-or-pay costs are part of a pipeline’s
expenses. As the Court of Appeals held
in Mississippi Power Fuel Corp. v.
FPC,122 pipelines must be allowed an
opportunity to recover their prudently
incurred expenses:

Expenses * * * are facts. They are to be
ascertained, not created, by the regulatory
authorities. If properly incurred, they must
be allowed as part of the composition of
rates. Otherwise, the so-called allowance of
a return upon investment, being an amount
over and above expenses, would be a farce.

The Court of Appeals has recently
reiterated that holding, and emphasized
the Supreme Court’s longstanding
admonition that regulatory agencies
must recognize prudently incurred
expenses in establishing just and
reasonable rates:

More than a half century ago, the Supreme
Court admonished regulatory agencies to
“‘give heed to all legitimate expenses that will
be charges upon income during the term of
regulation.”

Mountain States Telephone &
Telegraph Co. v. FCC, 939 F.2d 1021,
1029 (D.C. Cir. 1991) (citing West Ohio
Gas Co. v. Public Utilities Comm’n of
Ohio 294 U.S. 63, 74 (1935)). Of course,
recovery may be denied if particular
costs (1) are not used and useful in
performing the regulated service 123 or
(2) have been imprudently incurred.

Consistent with the Supreme Court’s
admonishment that regulatory agencies
recognize prudently incurred expenses,
the Commission has a particular
obligation not to ignore or disallow

121 /Panhandle Eastern Pipe Line Co., 72 FERC
161,108 (1995).

122163 F.2d 433, 437 (D.C. Cir. 1947).

123Tennessee Gas Pipeline Co. v. FERC, 606 F.2d
1094, 1109 (D.C. Cir. 1979), cert denied, 445 U.S.
920, cert. denied, 447 U.S. 922 (1980) (‘“‘current
ratepayers should bear only legitimate costs of
providing service to them”).

expenses incurred by pipelines as a
result of the Commission’s own
regulatory actions. For that reason, as
the Court of Appeals pointed out in
Public Utilities Comm’n of Cal. v. FERC,
988 F.2d 154, 166 (1993), the
Commission,

With the backing of this court, has been at
pains to permit pipelines to recover * * *
[Order Nos. 500/528 take-or-pay costs] which
have accumulated less through
mismanagement or miscalculation by the
pipelines than through an otherwise
beneficial transition to competitive gas
markets.

As more fully discussed below, the
Order No. 636 GSR costs are the direct
result of the transition to unbundled
transportation service required by Order
No. 636. In Order No. 636, the
Commission prohibited pipelines from
continuing their practice of bundling
sales of natural gas with transportation
rights and required pipelines making
unbundled sales to do so through a
separate arm of the company. Order No.
636 gave pipeline sales customers an
immediate right to terminate gas
purchases from the pipeline.124 In light
of the substantial improvement in the
quality of stand-alone transportation
service required by Order No. 636,
almost all sales customers immediately
terminated their sales service during
restructuring, leading to the termination
of the pipelines’ merchant business. The
Commission has developed standards
for eligibility for GSR cost recovery
designed to limit GSR costs solely to
those costs caused by Order No. 636.125
For that reason, the Commission has
given pipelines an opportunity to
recover the full amount of their GSR
Ccosts.

However, as discussed below, the
massive take-or-pay settlement costs
addressed by Order Nos. 500/528—
unlike GSR costs—were not the direct
result of the Commission’s regulatory
actions. Rather, they arose from market
conditions beginning in the early 1980s
which would have rendered a portion of
the costs unrecoverable, regardless of
the Commission’s initiation of open
access transportation in Order No. 436.
In those unique circumstances, while
the Commission created a special
recovery mechanism to permit the
pipelines to recover their take-or-pay
settlement costs, the Commission also

124The Commission’s only requirement for
pipelines to continue to offer to sell gas at cost-
based rates was a requirement that they offer small
customers such sales service for a one-year
transition period. Order No. 636-A, [Regs.
Preambles Jan. 1991-June 1992] FERC Stats. & Regs.
at 30,615.

125 See Texas Eastern Transmission Co., 65 FERC
161,363 (1993).

required pipelines using that
mechanism to absorb a share of the
costs.

D. The Treatment of Costs in Order
Nos. 500/528

In order to understand the basis for
the Commission’s different treatment of
Order No. 636 GSR costs and Order Nos.
500/528 take-or-pay costs, it is
necessary first to review the
circumstances which led to the Order
Nos. 500/528 absorption requirement
and the Commission’s reasons for that
requirement.

1. The Factual Context of Order Nos.
500/528

The industry’s take-or-pay crisis
developed before the Commission
initiated open access transportation in
Order No. 436. The Commission made
this finding in Order No. 500-H.126 The
severe gas shortages of the 1970’s led to
enactment of the NGPA, which initiated
a phased decontrol of most new gas
prices and established ceiling prices for
controlled gas, including incentive
prices for price-controlled new gas
higher than the ceiling prices previously
established by the Commission under
the NGA.127 To avoid future shortages,
pipelines then entered into long-term
take-or-pay contracts at the high prices
made possible by the NGPA, and those
high prices stimulated producers to
greatly increase exploration and
drilling.128 All participants in the
natural gas industry expected both
demand and prices to continue
increasing indefinitely.

However, by 1982 demand was
falling, due to a number of factors
including unexpectedly strong
competition from alternative fuels, the
recession of the early 1980s, and
warmer than normal weather. By 1983,
demand for natural gas was 17 percent
below its 1979 level. As a result, the
supply of natural gas (i.e., current
deliverability from the nation’s gas
wells) exceeded demand for natural gas
by 4 Tcf, or nearly 20 percent of total
deliverability.12° This deliverability

126 Regulation of Natural Gas Pipelines after
Partial Wellhead Decontrol, Order No. 500-H,
[Regs. Preambles 1986-1990] FERC Stats. & Regs.
130,867 (1989), aff’d in relevant part, American Gas
Ass’n v. FERC, 912 F.2d 1496 (D.C. Cir. 1990).
127]d. at 31,509.
128]d. at 31,509-10.
129 As the Commission found in Order No. 500—
H:
By 1982, demand for gas was falling. High natural
gas prices, combined with decreasing oil prices, led
to increased fuel switching, particularly as
customers who did not already have the necessary
equipment to burn alternative fuels installed it. The
recession of the early 1980’s and warmer than
normal weather further decreased demand. These
factors combined to create an excess of the supply
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surplus persisted for the remainder of
the 1980s.

This unexpected change in market
conditions caused pipelines, as early as
1982, to start incurring significant take-
or-pay liabilities under the take-or-pay
contracts entered into with the
expectation of continued high demand.
By year-end 1983, nearly two years
before Order No. 436 issued, pipeline
take-or-pay exposure was $5.15
billion.130 However, despite the
deliverability surplus, both wellhead
gas prices and the gas costs reflected in
the pipelines’ rates continued to
increase. Similarly, the average
residential cost of gas continued to
rise.131 These price increases at a time
of oversupply were primarily the result
of the inflexible supply arrangements
between producers, pipelines, LDCs,
and consumers, under which most gas
users could obtain gas only through
purchases from the pipeline. The
Commission’s first major action to
address those supply arrangements was
the issuance of Order No. 380 132 on May
25, 1984, requiring pipelines to
eliminate commodity costs from their
minimum bills.

Take-or-pay exposure increased to
$6.04 billion by year-end 1984.133 By the
end of 1985, just two months after Order
No. 436 issued and before any pipeline
had accepted a blanket certificate under
Order No. 436, pipelines had
outstanding take-or-pay liabilities of
$9.34 billion.134 |n 1986, as pipelines
were just beginning to implement open
access transportation under Order No.
436, the pipelines’ outstanding
unresolved take-or-pay liabilities
peaked at $10.7 billion.135

In short, although Order No. 436
exacerbated pipelines’ existing take-or-
pay problems by making it easier for the
pipelines’ traditional sales customers to
purchase from alternative suppliers,
Order No. 436 did not cause those
problems. Rather, the pipelines’ take-or-
pay problems were caused by an excess

of natural gas (i.e., current deliverability from the
nation’s gas wells) over the demand for natural gas.
The deliverability surplus persisted for the
remainder of the 1980’s. In 1982 the deliverability
surplus was about 1.5 Tcf, or 8.3 percent of total
deliverability. By 1983, with the demand for natural
gas 17 percent below its 1979 level, the
deliverability surplus was about 4 Tcf, or nearly 20
percent of total deliverability.

Id. at 31,510.

1301d.

131 The residential cost of gas rose from $5.17 in
1982 to $6.12 in 1984. Id.

132Elimination of Variable Costs from Certain
Natural Gas Pipeline Minimum Bill Provisions,
Order No. 380, [Regs. Preambles 1982-1985] FERC
Stats. Regs. 130,571 (1984).

1331d.

1341d. at 31,513.

1351]d.

of supply over demand in the natural
gas market which arose in the early
1980s due to the convergence of a
number of factors, many entirely
unrelated to the Commission’s exercise
of its regulatory responsibilities. As a
result, even before Order No. 436
issued, the natural gas industry already
faced a massive problem in which
pipelines were contractually bound to
take or pay for high-priced gas which
market conditions suppressed demand
and prevented them from reselling at
prices which would recover their costs.
Simply put, at the time of Order No.
436, the market was requiring
substantial cost absorption entirely
apart from any regulatory action of the
Commission.

The Commission and the industry had
never previously faced a take-or-pay
problem of this nature. In earlier times,
pipelines had made take-or-pay
payments to particular producers, and
the Commission had a policy of
permitting such payments to be
included in rate base and then
recovered as a gas cost when the
pipeline later took the gas under make-
up provisions in the contract.136 By
1983, however, with their total take-or-
pay exposure over $5 billion, the
pipelines could not manage their take-
or-pay problems, and stopped honoring
the bulk of their take-or-pay
liabilities.137 They then sought
settlements with the producers to
reform or terminate the uneconomic
take-or-pay contracts and to resolve
outstanding take-or-pay liabilities.

Because pipelines had never
previously incurred significant take-or-
pay settlement costs, the Commission
had no policy concerning whether and
how pipelines were to recover those
costs. The Commission commenced
establishing such a policy in an April
1985 policy statement,138 just six
months before Order No. 436. When
Order No. 500 issued in August 1987,
few take-or-pay settlement costs had yet
been included in pipelines’ rates.
However, since the pipelines’
outstanding take-or-pay liabilities were
in the neighborhood of $10 billion, it
was clear that pipelines would incur

136 Regulatory Treatment of Payments Made in
Lieu of Take-or-Pay Obligations, Regulations
Preambles 1982-85 30,637 at 31,301 (1985).

137|n Order No. 500-H, the Commission found
that, although pipelines incurred total take-or-pay
exposure over the period January 1, 1983 through
June 30, 1987 of over $24 billion, they only made
take-or-pay payments totalling $.7 billion. Order
No. 500-H, Regulations Preambles 1986—-1990
130,867 at 31,514.

138Regulatory Treatment of Payments Made in
Lieu of Take-or-Pay Obligations, [Regs. Preambles
1982-85] Stats & Regs. 130,637 (1985).

massive costs in their settlements with
producers.

2. The Policies of Order Nos. 500/528

When the Commission first addressed
the issue of how pipelines should
recover their take-or-pay settlement
costs in Order No. 500, it did so under
the shadow of the pipelines’ vast
outstanding take-or-pay exposure. As a
result, the fundamental premise of
Order No. 500 was, as the Court
expressed it in KN Energy v. FERC, that
“the extraordinary nature of this
problem requires the aid of the entire
industry to solve it.”’139 |In order to
accomplish this result, Order No. 500
established an equitable sharing
mechanism for pipelines to use in
recovering their take-or-pay settlement
costs, as an alternative to recovery
through their commodity sales rates.140
Relying on “cost spreading” and “‘value
of service” principles, the Commission
permitted pipelines using the equitable
sharing mechanism to allocate their
take-or-pay settlement costs among all
their customers. The Commission also
required the pipelines to absorb a
portion of their costs.141

The Court was of the view that Order
Nos. 500/528 based the absorption
requirement on the ““cost spreading”
and “‘value of service” principles.142
However, Order No. 528—A,143 where
the Commission gave its fullest
justification for that absorption
requirement, did not rely on either of
those principles to support the
absorption requirement. 144 Rather,

139968 F.2d 1295, 1301 (D.C. Cir. 1992).

140Q0rder No. 500 also increased the pipelines’
bargaining power to negotiate settlements with
producers through the take-or-pay crediting
program.

141The Court in KN Energy upheld the
Commission’s use of cost spreading in connection
with the allocation of take-or-pay costs among a
pipeline’s open access customers. However, the
Court never reviewed the Order Nos. 500/528
requirement that pipelines absorb a share of the
take-or-pay costs. AGA v. FERC, 888 F.2d 136, 152
(D.C. Cir. 1989), holding the absorption requirement
not ripe for review. Accord: AGA v. FERC, 912 F.2d
1496 (D.C. Cir. 1990).

142UDC, 88 F.3d at 1188.

1430rder No. 528-A, 54 FERC 161,095 (1991).

144The Commission’s use of cost spreading and
value of service principles to allocate take-or-pay
costs among all the pipeline’s open access
customers was, as the Court suggested in KN
Energy, 968 F.2d at 1302, “‘only a minor departure”
from the traditional ratemaking principle that costs
should be allocated among customers based on cost
causation. Ordinarily, the cost causation principle
is used to assign the pipeline’s cost-of-service
among customers. Its underlying premise is that
each customer should be responsible for the costs
its service causes the pipeline to incur. A necessary
corollary is that the pipeline may, if the market
permits, recover 100 percent of the costs it
prudently incurs to serve its customers. Otherwise,
the customers would not be responsible for all the

Continued
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Order Nos. 500/528 consistently
recognized the Commission’s traditional
obligation to “provide a pipeline a
reasonable opportunity to recover its
prudently incurred costs.” 145 However,
Order No. 528—A reasoned that, because
the take-or-pay problem was caused
more by general market conditions than
by any regulatory action of the
Commission and the underlying take-or-
pay contracts were no longer used and
useful, it was appropriate to require the
pipelines to share in the losses arising
from those market conditions.146

E. The Treatment of Costs in Order No.
636

The nature of the take-or-pay problem
had changed dramatically by the time of
Order No. 636. That difference in
circumstances accounts for the different
policies applied by the Commission in
Order No. 636.

1. The Factual Context of Order No. 636

By 1992, when Order No. 636 issued,
the world had changed, and the unique
circumstances out of which the Order
Nos. 500/528 absorption requirement
arose no longer existed. Pipelines were
no longer incurring substantial costs in
connection with their take-or-pay
contracts which they were unable to
recover in sales rates, as they had been
when Order No. 436 issued. While some
of the uneconomic take-or-pay contracts
of the late ’70s and early '80s remained
in effect and some pipelines were still
working to resolve some past take-or-
pay liabilities, there was no longer an
industry-wide take-or-pay problem.147

In contrast to the situation when
Order No. 436 issued, at the time of
Order No. 636 most pipelines were no
longer incurring new take-or-pay
liabilities, even under their few
remaining old, unresolved contracts.148

costs their service causes the pipeline to incur. For
this reason the cost causation principle is not used
to assign costs to the pipeline. Order Nos. 500/528
used cost spreading and value of service principles
simply to extend the chain of causation to assign
costs to a broader group of customers. KN Energy,
968 F.2d at 1302.

145 Order No. 500-H, [Regs. Preambles 1986—
1990] FERC Stats. & Regs. at 31,575.

146 Order No. 528A, 54 FERC at 61,303-5 (1991).

147n late 1989, the Commission found in Order
No. 500-H that pipelines’ settlements with
producers ‘“have substantially resolved the existing
take-or-pay liabilities of most pipelines, and all the
pipelines have made significant progress in
resolving their problems.”” Order No. 500-H, [Regs.
Preambles 1986—-90] FERC Stats. & Regs. at 31,523.
The Commission also terminated the take-or-pay
crediting program effective December 31, 1990, on
the ground that such a program no longer would be
necessary. ld. at 31,529.

148Similarly, when the Commission initiated
open access transmission in the electric industry in
Order No. 888, most electric utilities were
recovering their electric generating costs in the rates

Following Order No. 500, pipelines
made a massive effort to reform their
supply contracts by negotiating with
producers settlements of thousands of
take-or-pay contracts which either
eliminated the uneconomic take-or-pay
provisions or terminated the contracts
altogether.149 By the time Order No. 636
issued, pipelines had succeeded in
reforming nearly all their supply
contracts at a total cost, in settlement
payments to producers, of nearly $10
billion.150 For example, at the hearing in
Docket No. RP92-134—-000 concerning
Southern’s Mississippi Canyon
construction costs, Southern provided
testimony that by 1987 it had succeeded
in renegotiating its supply arrangements
such that it was no longer incurring
additional take-or-pay liabilities.151
Another reason that pipelines were
not incurring new take-or-pay liabilities
when Order No. 636 issued is that, after
Order No. 436, unlike after Order No.
636, pipelines continued to perform a
significant sales service. This was at
least in part because, as the Commission
found in Order No. 636, open access
transportation service under Order No.
436 was not comparable to the
transportation component of bundled
sales service. As a result, through such
strategies as purchasing gas in the
summer, storing it in their storage fields,
and then reselling it during periods of
peak demand and prices in the winter,
at the time of Order No. 636 the
pipelines could meet most of their
minimum take requirements even in
their remaining high-priced contracts.
Many pipelines expected to continue
providing such a sales service
indefinitely into the future. For
example, on the day before the June 30,
1991 issuance of the Notice of Proposed
Rulemaking which led to Order No. 636,
Southern and some of its sales
customers filed a comprehensive
settlement that would have assured a
continued sales service by Southern.152

charged their customers. Therefore, the Commission
concluded that it would not be reasonable to
require electric utilities to bear losses that, unlike
the Order Nos. 500/528 take-or-pay costs, arise as
a direct result of Congress’ and the Commission’s
change in regulatory regime through FPA section
211 and Order No. 888. See Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
11l FERC Stats. & Regs. 130,—at 31,——(Order
No. 888-A) (1997). The Commission’s approach to
Order No. 636 GSR costs is similar to its approach
in Order No. 888 to stranded electric generation
costs.

149Gee Id. at 31,522-3 and 31,536.

150See Appendix B, Table 1.

151 Southern Natural Gas Co., 72 FERC 161,322 at
62,358 (1995).

152However, during Southern’s Order No. 636
restructuring proceeding, all its sales customers
decided to take transportation only service and
Southern terminated its merchant function. Id. at
62,362-3.

Similarly, on March 10, 1992, less than
a month before issuance of Order No.
636, ANR filed a settlement under
which it would have continued a
bundled sales service.153

Order No. 636 upset this relatively
stable situation and created a new
jeopardy for the recovery of pipeline gas
supply costs. Order No. 636 prohibited
pipelines from continuing their bundled
sales service and resulted in the
termination of the pipelines’ merchant
business. While Order No. 436 had only
required pipelines to permit their
customers to convert from sales to
transportation service over a phased
five-year schedule,1%4 Order No. 636
gave pipeline sales customers an
immediate right to terminate their entire
sales service. Order No. 636 also
required pipelines to substantially
improve the quality of their stand-alone
transportation service. As a result, the
pipelines’ remaining sales customers
switched to transportation-only service,
with almost all of them immediately
terminating their sales service during
restructuring.

Order No. 636 also made it more
difficult for pipelines to manage their
take-or-pay contracts in several other
ways. Unlike Order No. 436, Order No.
636 required pipelines to give up most
of their storage capacity so that they
were less able to pursue such strategies
as storing gas purchased in the summer,
when sales were too low to meet
minimum purchase obligations, for
subsequent resale in the winter, when
sales levels were higher. In addition,
before Order No. 636, many of the
pipelines that had the take-or-pay
contracts with producers had
downstream pipeline customers who
were continuing to purchase some gas.
However, Order No. 636 required the
downstream pipelines also to unbundle,
resulting in the loss of the downstream
pipelines as sales customers.

The pattern of pipeline filings with
the Commission to recover take-or-pay
related costs is consistent with the
conclusion that Order No. 636 reopened
a take-or-pay problem that had been
largely resolved. As shown in Table 1 of
Appendix B to this order, since Order
No. 436, pipelines have filed to recover
a total of approximately $12.1 billion in
take-or-pay related costs, including
about $10.4 billion filed pursuant to
Order Nos. 500/528 and $1.7 billion
filed as Order No. 636 GSR costs. Fully
81.7 percent of the total $12.1 billion
amount was filed, pursuant to Order

183 ANR Pipeline Co., 59 FERC 161,347, reh’g, 60
FERC 161,145 (1992).
15418 CFR 284.11(d)(3).
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Nos. 500/528, before Order No. 636
issued in April 1992. See Table 2.

Since Order No. 636, pipelines have
continued to make some filings to
recover take-or-pay related costs under
Order Nos. 500/528. This is because the
only costs eligible for recovery as Order
No. 636 GSR costs are costs that are tied
to the restructuring required by Order
No. 636. However, as shown by Table 2,
post-Order No. 636 filings to recover
take-or-pay related costs pursuant to
Order Nos. 500/528 represent only 4.2
percent of the total take-or-pay related
costs filed with the Commission since
Order No. 436. Table 3, showing costs
filed for recovery under Order Nos. 500/
528, by quarter, demonstrates
graphically the dramatic decline in such
costs before Order No. 636, and the
relative insignificance of such costs
thereafter.

That take-or-pay was no longer an
industry-wide problem at the time of
Order No. 636 is also suggested by the
fact that just two pipelines—Southern
and Tennessee—account for
approximately 65 percent of all take-or-
pay related costs filed with the
Commission as Order No. 636 GSR
costs.155 Moreover, the sudden spike in
GSR costs filed with the Commission in
late 1993, continuing to an extent in
1994, as pipelines were just
implementing their Order No. 636
restructuring is consistent with a
conclusion that Order No. 636 reopened
a take-or-pay problem that had been
largely resolved. See Tables 4 and 5.

2. The Policies of Order No. 636

Based on the changing nature of the
take-or-pay problem reviewed above,
the Commission holds that the rationale
supporting the Order Nos. 500/528
absorption requirement is not valid for
the GSR costs caused by Order No. 636.
The rationale used in Order Nos. 500/
528 does not support a requirement that
pipelines absorb a share of their Order
No. 636 GSR costs. In the factual context
faced by the Commission at the time of
Order No. 636, the bedrock ratemaking
principle, that pipelines must be given
an opportunity to recover the full
amount of their prudently incurred
costs, required the Commission to
establish a different mechanism for
pipelines to recover their Order No. 636
GSR costs. This is particularly so,
because these costs were caused by the
Commission’s regulatory actions.

When Order No. 636 issued, pipelines
were generally taking gas under their
remaining take-or-pay contracts and no
longer accumulating significant
additional take-or-pay obligations. Thus,

155See Table 1.

those contracts could no longer
reasonably be analogized to a failed gas
supply project, the analogy used to
support the Order Nos. 500/528
absorption requirement.156 As a result,
the Commission’s section 5 action in
Order No. 636 reopened a take-or-pay
problem that had been largely resolved.
The termination of the pipelines’
merchant business as a result of Order
No. 636 created a situation in which the
pipelines simply lacked an ability to
manage and sell the natural gas supply
portfolio they had under contract. In
these circumstances, where the
Commission’s own regulatory action in
Order No. 636 rendered the pipelines’
supply contracts no longer used and
useful, the Commission believes that
pipelines should be allowed full
recovery of transition costs caused by
Commission action.

Moreover, the Commission only
permits 100 percent recovery of GSR
costs arising in connection with supply
contracts which were part of an overall
gas supply portfolio that was
commensurate with the pipeline’s
merchant obligation—in other words
contracts which were used and useful
when Order No. 636 issued. See Texas
Eastern Transmission Co., 65 FERC
161,363 (1993). Where the pipeline
cannot show that its costs satisfy the
eligibility standards developed in Texas
Eastern, the costs are only eligible for
Order Nos. 500/528 recovery and a
portion must be absorbed. Indeed, since
Order No. 636, pipelines have filed to
recover, pursuant to Order Nos. 500/
528, over $500 million in costs which
they recognized were not caused by
Order No. 636. Moreover, when parties
have questioned whether claimed GSR
costs meet the Texas Eastern standards,
the Commission has required pipelines
to demonstrate their eligibility at a
hearing. Thus, through its GSR
eligibility standards, the Commission
ensures that the costs for which 100
percent recovery is permitted are in fact
caused by the Commission’s regulatory
actions in Order No. 636.

Eligible GSR costs are similar to other
stranded pipeline merchant costs which
Order No. 636 rendered no longer used
and useful and whose recovery the
Court approved in UDC, 88 F.3d at
1178-80. Order No. 636 permitted
pipelines to file under NGA section 4 to
recover 100 percent of costs “incurred
by pipelines in connection with their
bundled sales services that cannot be
directly allocated to customers of the
unbundled services.” 157 Those costs

156 Order No. 528-A, 54 FERC at 61,304.
1570rder No. 636, [Regs. Preambles Jan. 1991-June
1996] FERC Stats. & Regs. at 30,662.

included costs incurred in connection
with upstream pipeline capacity and
storage capacity that a pipeline no
longer needs because its sales service
terminated due to restructuring. In the
section 4 cases where recovery of these
costs has been sought, the Commission
has recognized that its action in Order
No. 636 rendered the costs no longer
used and useful, and the Commission
has accordingly permitted the full
amount of the eligible and prudently
incurred costs to be amortized as part of
the pipeline’s cost-of-service, although
not included in rate base.158 In UDC, the
Court approved this approach.15® The
GSR costs have become stranded in an
identical manner, and therefore
pipelines should be afforded the same
opportunity for full recovery of their
prudently incurred GSR costs.

Moreover, the fact that Order No. 636
led to the complete termination of most
pipelines’ merchant function, unlike the
situation after Order No. 436, means
that the Commission cannot now take
the Order Nos. 500/528 approach of
offering the pipelines the alternative of
seeking 100 percent recovery through
their sales commodity rates. Rather, the
recovery mechanism provided by Order
No. 636 is the only available mechanism
for recovering GSR costs. Therefore, if
the Commission did not permit
pipelines to seek recovery of the full
amount of their GSR costs through the
mechanism provided by Order No. 636,
the Commission would be denying
recovery by regulatory decree, not
simply allowing market forces to
prevent full recovery.

As the Commission has previously
found, Order No. 636 substantially
benefits all gas consumers. It is for that
reason that the Commission required
that GSR costs be allocated among all
the pipelines’ customers. In an October
22, 1996 petition for further proceedings
on remand, the Pennsylvania Office of
Consumer Advocate (POCA) suggested
that Order No. 636 also benefitted
pipelines by (1) allowing them to
terminate their relatively risky merchant
functions, while (2) retaining the
relatively stable transportation
operations bolstered by the guarantee of
substantial fixed cost recovery under
SFV rates. POCA asserts that in return
for these benefits pipelines should be
required to absorb a portion of their
transition costs. However, as discussed
above, most pipelines were not
incurring current financial losses in
connection with their merchant
functions at the time of Order No. 636.

158 See Equitrans, Inc. 64 FERC 1 61,374 at 63,601
(1993).
159UDC, 88 F.3d at 1178-80.
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Yet the termination of those merchant
functions caused a number of pipelines
to incur significant expenses, including
the costs of shedding the gas supplies
they had contracted for to serve their
sales customers. Therefore, the
Commission does not see the pipelines’
termination of their merchant functions
as a “‘benefit” justifying the Commission
to require the pipelines to absorb a
portion of the resulting expenses.160
This is particularly so, in light of the
Supreme Court’s admonishment that
regulatory agencies must recognize
prudently incurred costs.161 That is an
obligation the Commission takes
especially seriously when, as here, its
own regulatory actions have caused the
costs.162

The Commission also does not believe
that the shift to an SFV rate design, for
the recovery of the pipelines’
transmission costs, is relevant to the
issue of the pipelines’ recovery of the
costs of realigning their gas supplies
which supported their merchant
function. To the extent SFV alters the
risks a pipeline faces in connection with
its performance of transportation
service, the appropriate place to make
an adjustment is in the allowed return
on equity embodied in the pipelines’
transportation rates.163

In conclusion, the Commission has
consistently applied traditional
ratemaking principles to the issue of the
pipelines’ recovery of transition costs.
However, the different factual contexts
addressed by Order Nos. 500/528 and
Order No. 636 led the Commission to
approve different recovery mechanisms
in those orders. Even before the
Commission initiated open access
transportation in Order No. 436, the
market was preventing pipelines from
recovering costs incurred under their
take-or-pay contracts. The Order Nos.
500/528 absorption requirement

160See UDC, 88 F.3d at 1189.

161West Ohio Gas Co. v. Public Utilities Comm’n
of Ohio, 294 U.S. at 74. Mountain States Telephone
& Telegraph Co. v. FCC, 939 F.2d at 1029.

162 Public Utilities Comm’n of Cal. v. FERC, 988
F.2d 154, 166 (1993) (The Commission “with the
backing of this court, has been at pains to permit
pipelines to recover [take-or-pay costs] . . . which
have accumulated . . . through an otherwise
beneficial transition to competitive gas markets”).

163 |n determining the returns on equity allowed
in individual rate cases after the shift to SFV, the
Commission has refused to make any special
downward adjustments based on the pipeline’s shift
to SFV. However, that has been because the
Commission has found that the equity markets have
already taken the Commission’s shift to SFV into
account. Therefore, the DCF analysis used by the
Commission to establish return on equity reflects
the shift to SFV without the need for any special
adjustment. See Transcontinental Gas Pipe Line
Corp., 71 FERC 161,305 at 62,196 (1995); 75 FERC
161,039 at 61,1256 (1996); 76 FERC 161,096 at
61,506 (1996).

reflected the preexisting effect of the
market, which would have required
absorption even without open access
transportation under Order No. 436.

However, the Commission’s
regulatory actions in Order No. 636 have
caused the pipelines to incur the GSR
costs and rendered the underlying gas
supply contracts no longer used and
useful. In these circumstances,
traditional ratemaking principles
require the Commission to allow the
pipelines an opportunity to recover the
full amount of the expenses caused by
its actions. And the Commission has
been careful, through the eligibility
standards developed in Texas Eastern,
to limit Order No. 636 GSR recovery to
the costs actually caused by the
Commission’s actions in Order No. 636.
Accordingly, the Commission reaffirms
Order No. 636’s holding that pipelines
may recover 100 percent of their GSR
costs.

VII. Recovery of GSR Costs From IT
Customers

In Order No. 636-A, the Commission
required pipelines to allocate 10 percent
of GSR costs to interruptible
transportation customers. The Industrial
End-Users challenged this decision on
appeal and contended that unbundling
confers no real benefit on that class of
customers, who therefore should not be
responsible for paying GSR costs. The
Small Distributors and Municipalities
took the opposite view and asserted that
the Commission should have allocated
more GSR costs to interruptible
transportation customers. The Court
agreed with the Commission that
interruptible transportation customers
benefitted from Order No. 636, through,
inter alia, access to low cost
transportation that is available through
the capacity release mechanism.164

The Court faulted the Commission,
however, for failing to explain why it
selected the figure of ““10%"". The Court
could not discern how the Commission
got from allocating some GSR costs to
allocating 10% of those costs to
interruptible transportation customers,
emphasizing that the law “‘requires
more than simple guess-work,” and
remanded the issue to the Commission
for further consideration.165

As discussed above, the Commission
has approved settlements between most
pipelines and their customers
concerning those pipelines’ recovery of
their GSR costs. Therefore, the Court’s
remand of the interruptible allocation
issue does not affect the settled GSR
proceedings. However, the issue of how

164UDC, 88 F.3d at 1187.
165|d. at 1187-88.

much GSR costs should be allocated to
interruptible service remains open on
several pipeline systems. As discussed
above, there has been no settlement
resolving the recovery of GSR costs by
Tennessee and NorAm. Also, the
settlements which the Commission has
approved in the GSR proceedings of
several other pipelines do not resolve
the interruptible allocation issue as to
all of those pipelines’ GSR costs. The
Commission has interpreted the
settlement of Williams’ recovery of GSR
costs as leaving open the issue of what
portion of Williams’ GSR costs in excess
of $50 million should be allocated to
interruptible service.166 The
interruptible allocation issue is also
unresolved to the extent it affects the
GSR costs which Southern may recover
from the customers which the
Commission severed from the
settlement of Southern’s GSR
proceedings. Finally, the issue is
unresolved as to any GSR costs which
ANR and Panhandle may seek to
recover in the future.167

The Commission continues to believe
that pipelines should allocate some
portion of their GSR costs to
interruptible service. The Court upheld
the Commission’s holding that
interruptible transportation customers
benefit from unbundling under Order
No. 636.168 As the Court stated,

An active market for firm transportation
would seem likely to drive down the cost of
less desirable interruptible transportation,
and while the additional use of firm
transportation under Order No. 636 may
crowd out some interruptible transportation,
that results at least in part from customers
converting from interruptible to firm service
* * *_ Further still, interruptible
transportation customers do clearly benefit
from Order No. 636 through access to low
cost transportation that is available through
the Commission’s capacity release
mechanism.169

These benefits received by
interruptible customers clearly justify

166 Williams Natural Gas Co., 75 FERC 161,022 at
61,071, reh’g denied, 76 FERC 161,092 (1996).

167 The Commission has approved four
settlements concerning Natural’s recovery of GSR
costs from various groups of customers. Natural Gas
Pipeline Company of America, 67 FERC 161,174
(1994), and 68 FERC 161,388 (1994). Those
settlements are generally binding on the parties
notwithstanding the outcome of the judicial review
of Order No. 636, with certain limited exceptions
as to particular settlement provisions. Any party to
Natural’s GSR proceedings believing that those
settlements permit a change in the allocation of
costs to interruptible service as a result of the
Court’s remand of that issue may file in the relevant
Natural GSR proceedings a statement explaining
why it so interprets the settlements. Otherwise, the
Commission will presume that the issue has been
settled as to all of Natural’s GSR costs.

168UDC, 88 F.3d at 1187.

169 |d.
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the allocation of at least some GSR costs
to interruptible service.

However, on remand, the Commission
has determined not to require that the
percentage of GSR costs so allocated
must be 10 percent for all pipelines. As
the Court recognized, different pipelines
perform different levels of interruptible
service. Among the pipelines that
potentially could be affected by a
departure from the generic 10 percent
allocation, interruptible transportation
comprises a widely varying percentage
of the pipelines’ total throughput for the
first nine months of 1996—from 2.87
percent (Panhandle) to 21.68 percent
(ANR).170 Given this fact, it is not
appropriate to require all pipelines to
allocate the same percentage of their
GSR costs to interruptible service. If the
same percentage of GSR costs were
allocated to interruptible service no
matter how much interruptible service a
pipeline performs, interruptible
customers on pipelines performing little
interruptible service could bear a
disproportionate share of the pipeline’s
GSR costs (absent discounts).

Therefore, the Commission will,
instead, require each individual
pipeline, whose GSR proceedings have
not been resolved, to propose the
percentage of its GSR costs its
interruptible customers should bear in
light of the circumstances on its system.
Pipelines which have filed to recover
GSR costs before the date of this order,
and whose GSR recovery proceedings
have not been resolved by settlement or
final and non-appealable Commission
order, must file such proposals in their
individual GSR proceedings within 180
days of the date of this order. Interested
parties will be given an opportunity to
comment on each pipeline’s proposal. If
the pipeline’s proposal is protested, the
Commission will set the proposal for
hearing in the GSR cost recovery
proceeding in which the proposal is
made. Those hearings will permit the
interested parties to develop a record on
which the Commission can base its
ultimate decision in each case.

This approach will allow the
Commission and the parties to develop

170 Interruptible transportation comprises less
than ten percent of total throughput on Panhandle,
NorAm (5.89 percent), and Tennessee (9.81
percent). Pipelines for which interruptible
transportation comprises greater than 10 percent of
total throughput are Williams (17.72 percent),
Natural (13.11 percent), Southern (11.17 percent),
and ANR. The weighted average percentage of
interruptible transportation throughput among all
pipelines that report such data is approximately 18
percent. The Commission has determined all of the
above percentages based on the pipelines’ reports,
pursuant to FERC Form No. 11, of the total volumes
they transported during the first nine months of
1996 and their interruptible volumes during the
same period.

an allocation of GSR costs to
interruptible service that is tailored to
the specific circumstances of the few
pipelines where the issue is still alive.
The Commission also expects that such
hearings will provide the parties a
forum to discuss settlement of this
issue. The Commission encourages the
parties to seek to settle this and all other
outstanding issues related to GSR
recovery.

The Commission Orders

(A) Order No. 636 is reaffirmed, in
part, and reversed, in part, as discussed
in the body of this order.

(B) Within 180 days of the issuance of
this order, any pipeline with a right-of-
first-refusal tariff provision containing a
contract term cap longer than five years
must revise its tariff consistent with the
new cap adopted herein.

(C) Within 180 days of the issuance of
this order, pipelines which have filed to
recover GSR costs before the date of this
order, and whose GSR recovery
proceedings have not been resolved by
settlement or final and non-appealable
Commission order, must file, in their
individual GSR proceedings, a proposed
allocation of GSR costs to its
interruptible customers as discussed in
the body of this order.

By the Commission.
Lois D. Cashell,
Secretary.
[FR Doc. 97-5363 Filed 3-5-97; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Sarafloxacin
Hydrochloride

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Abbott Laboratories. The supplement
provides for use of sarafloxacin
hydrochloride solution for injection in
18-day embryonated broiler eggs for
control of early chick mortality
associated with Escherichia coli
organisms susceptible to sarafloxacin.

EFFECTIVE DATE: March 6, 1997.

FOR FURTHER INFORMATION CONTACT:
George K. Haibel, Center For Veterinary
Medicine (HFV-133), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1644.
SUPPLEMENTARY INFORMATION: Abbott
Laboratories, 1401 Sheridan Rd., North
Chicago, IL 60064—-4000, filed a
supplement to NADA 141-018 that
provides for use of sarafloxacin
hydrochloride solution for injection
(SaraFloxO Injection) in 18-day
embryonated broiler eggs in addition to
approved use in day-old broiler
chickens for control of early chick
mortality associated with E. coli
organisms susceptible to sarafloxacin.
The supplement is approved as of
January 21, 1997, and the regulations
are amended by revising 21 CFR
522.2095(d) to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(iii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(iii)), this
approval qualifies for 3 years of
marketing exclusivity beginning January
21, 1997, because this supplement
contains substantial evidence of the
effectiveness of the drug involved,
studies of animal safety, or human food
safety studies (other than
bioequivalence or residue studies),
required for approval and conducted or
sponsored by the applicant. Marketing
exclusivity applies only to use in 18-day
embryonated broiler eggs.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p-m., Monday through Friday.

List of Subjects in 21 CFR Part 522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
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of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. Section 522.2095 is amended by
revising paragraph (d) to read as
follows:

§522.2095 Sarafloxacin solution for
injection.
* * * * *

(d) Conditions of use. 18-day
embryonated broiler eggs and day-old
broiler chickens:

(1) Amount—(i) 18-day embryonated
broiler eggs: 0.05 milligram sarafloxacin
in 0.1 milliliter dose in single in ovo
injection.

(ii) Day-old broiler chickens: 0.1
milligrams sarafloxacin per 0.2 milliliter
dose in single subcutaneous injection in
the neck.

(2) Indications for use. For control of
early chick mortality associated with
Escherichia coli organisms susceptible
to sarafloxacin.

(3) Limitations. Dilute 1 milliliter
with 99 milliliters of sterile water or
physiologic saline for use. Use entire
contents of diluted solution within 24
hours. No preslaughter drug withdrawal
period is required when the product is
used as directed. Use in a manner other
than that indicated or with dosages in
excess of that recommended may result
in illegal drug residues in edible tissues.
Do not use in laying hens producing
eggs for human consumption. Do not
use in eggs intended for human
consumption. The effects of sarafloxacin
on the reproductive function of treated
fowl have not been determined. Federal
law restricts this drug to use by or on
the order of a licensed veterinarian.

Dated: February 7, 1997.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 97-5452 Filed 3-5-97; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 524

Ophthalmic and Topical Dosage Form
New Animal Drugs; Gentamicin Topical
Spray

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Med-Pharmex, Inc. The ANADA
provides for use of gentamicin topical
spray in dogs for the treatment of
infected superficial lesions caused by
bacteria susceptible to gentamicin.
EFFECTIVE DATE: March 6, 1997.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Reese, Center for Veterinary
Medicine (HFV-114), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-1617.
SUPPLEMENTARY INFORMATION: Med-
Pharmex, Inc., 2727 Thompson Creek
Rd., Pomona, CA 91767-1861, filed
ANADA 200-188, which provides for
Gentaspray™ Topical Spray (each
milliliter contains gentamicin sulfate
equivalent to 0.57 milligram (mg)
gentamicin, betamethasone valerate
equivalent to 0.284 mg betamethasone)
to be used topically for the treatment of
infected superficial lesions in dogs
caused by bacteria susceptible to
gentamicin.

Approval of ANADA 200-188 for
Med-Pharmex, Inc. ’s, Gentaspray™
Topical Spray (gentamicin sulfate with
betamethasone valerate) is as a generic
copy of Schering Plough’s NADA 132—
338 GentocinO Topical Spray
(gentamicin sulfate with betamethasone
valerate). The ANADA is approved as of
January 29, 1997, and the regulations in
21 CFR 524.1044f(b) are amended to
reflect the approval. The basis for
approval is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.24(d)(1)(i) that this action is of
a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 524

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner

of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 524 is amended as follows:

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 524 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. Section 524.1044f is amended by
revising paragraph (b) to read as follows:

§524.1044f Gentamicin sulfate,
betamethasone valerate topical spray.
* * * * *

(b) Sponsor. See Nos. 000061 and
051259 in §510.600(c) of this chapter.

* * * * *

Dated: February 11, 1997.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 97-5453 Filed 3-5-97; 8:45 am]
BILLING CODE 4160-01-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 32 and 53
[CC Docket No. 96-150: FCC 96—490]

Accounting Safeguards Under the
Telecommunications Act of 1996:
Correction

AGENCY: Federal Communications
Commission.

ACTION: Final rule; Correction.

SUMMARY: This document contains a
correction to the effective date of the
Final Rules, which were published
Tuesday, January 21, 1997, (62 FR
2918). The rules related to accounting
safeguards that are necessary to satisfy
the requirements of Sections 260 and
271 through 276 of the Communications
Act of 1934, as amended by the
Telecommunications Act of 1996 (‘1996
Act”). Specifically, this Order
prescribed the way incumbent local
exchange carriers, including the Bell
Operating Companies (““BOCs”), must
account for transactions with affiliates
involving, and allocate costs incurred in
the provision of, both regulated
telecommunications services and
nonregulated services, including
telemessaging, interLATA
telecommunications, information,
manufacturing, electronic publishing,
alarm monitoring and payphone
services, to ensure compliance with the
1996 Act.
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EFFECTIVE DATE: The requirements and
regulations established in this Order
with regard to Part 32 of our Rules 47
CFR Part 32, shall become effective
upon approval by OMB of the new
information collection requirements
adopted herein, but no sooner than July
20, 1997 (six months after publication in
the Federal Register). We will allow
carriers to implement these rules at an
earlier date and encourage them to do
so. The remaining new and/or modified
information collections established in
this Order shall become effective upon
approval by OMB of the new
information collection requirements
adopted herein, but no sooner than
February 20,1 997. The Commission
will publish a document at a later date
establishing the effective dates of these
rules.

FOR FURTHER INFORMATION CONTACT:
Mark Ehrlich, Attorney/Advisor,
Accounting and Audits Division,
Common Carrier Bureau, (202) 418—
0385.

SUPPLEMENTARY INFORMATION:
Background

The Accounting Safeguards Under the
Telecommunications Act of 1996 Report
and Order established accounting
safeguards that are necessary to satisfy
the requirements of the 1996 Act,
including the way incumbent local
exchange carriers, including the Bell
Operating Companies (“BOCs’"), must
account for transactions with affiliates
involving, and allocate costs incurred in
the provision of, both regulated
telecommunications services and
nonregulated services, including
telemessaging, inteLATA
telecommunications, information,
manufacturing, electronic publishing,
alarm monitoring and payphone
services.

Need for Correction

Under section 220(g) of the Act, the
Commission must allow six months
notice before alterations in the required
manner or form of keeping accounts are
to take effect.

Correction of Publication

Accordingly, the publication on
January 21, 1997 is corrected as follows:

1. The effective date paragraph on
page 2918, in the third column, should
read: The requirements and regulations
established in this Order with regard to
Part 32 of our Rules, 47 CFR Part 32,
shall become effective upon approval by
OMB of the new information collection
requirements adopted herein, but no
sooner than July 20, 1997 (six months
after publication in the Federal

Register). We will allow carriers to
implement these rules at an earlier date
and encourage them to do so. The
remaining new and/or modified
information collections established in
this Order shall become effective upon
approval by OMB of the new
information collection requirements
adopted herein, but no sooner than
February 20, 1997.

2. The second indented paragraph
2925, in the second column, should
read:

It is further ordered that, pursuant to
section 220(g) of the Communications
Act of 1934, as amended, 47 U.S.C.
§220(g) and section 1.427(c) of the
Commission’s Rules, 47 CFR §1.427(c),
the requirements and regulations
established in this Order with regard to
Part 32 of the Commission’s Rules, 47
CFR Part 32, shall be effective six
months after publication in the Federal
Register. The remaining requirements
and regulations established in this
Order shall become effective upon
approval by OMB of the new
information collection requirements
adopted herein, but no sooner than
February 20, 1997.

Federal Communications Commission
William F. Caton,

Acting Secretary.

[FR Doc. 97-5496 Filed 3-5-97; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 53
[CC Docket No. 96-149; FCC 96-489]

Implementation of the Non-Accounting
Safeguards of Sections 271 and 272 of
the Communications Act of 1934, as
Amended; Final rule; Correction

AGENCY: Federal Communications
Commission.
ACTION: Final rule; Correction.

SUMMARY: This documents contains
corrections to the final regulations
which were published Tuesday, January
21, 1997 (62 FR 2927). The regulations
related to special provisions relating to
Bell Operating Companies.

EFFECTIVE DATE: March 6, 1997.

FOR FURTHER INFORMATION CONTACT: Joe
Di Scipio (202) 418-1580.

SUPPLEMENTARY INFORMATION:

Background

The final regulations that are the
subject of these corrections affect Bell
Operating Companies.

Need for correction

As published, the final regulations
contain errors which may prove to be

misleading and are in need of
clarification. Accordingly, the
publication on January 21, 1997 of the
final regulations (FCC 97-52) is
corrected as follows:

1. On page 2939, in the second
column, the first indented paragraph is
replaced by the following:

We note that, under Computer Il and
Computer Ill, we have treated three
categories of protocol processing
services as basic services, rather than
enhanced services. These categories
include protocol processing: (1)
involving communications between an
end user and the network itself (e.g., for
initiation, routing, and termination of
calls) rather than between or among
users; (2) in connection with the
introduction of a new basic network
technology (which requires protocol
conversion to maintain compatibility
with existing CPE); and (3) involving
internetworking (conversions taking
place solely within the carrier’s network
to facilitate provision of a basic network
service, that result in no net conversion
to the end user). We agree with PacTel
that analogous treatment should be
extended to these categories of protocol
processing services under the statutory
regime. Because the listed protocol
processing services are information
service capabilities used ‘““for the
management, control, or operation of a
telecommunications system or the
management of a telecommunications
service,” they are excepted from the
statutory definition of information
service. These excepted protocol
conversion services constitute
telecommunications services, rather
than information services, under the
1996 Act.

2. On page 2940, column 3, the first
indented paragraph is replaced by the
following:

Remote Databases/Network
Efficiency. BOCs may not provide
interLATA services in their own
regions, either over their own facilities
or through resale, before receiving
authorization from the Commission
under section 271(d). Therefore, we
conclude that BOCs may not provide
interLATA information services, except
for those designated as incidental
interLATA services under section
271(g), in any of their in-region states
prior to obtaining section 271
authorization. Section 271(g)(4)
designates as an incidental interLATA
service the interLATA provision by a
BOC or its affiliate of ““a service that
permits a customer that is located in one
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LATA to retrieve stored information
from, or file information for storage in,
information storage facilities of such
company that are located in another
LATA.” Because BOCs were able to
provide incidental interLATA services
immediately upon enactment of the
1996 Act, they may provide interLATA
information services that fall within the
scope of section 271(g)(4) without
receiving section 271(d) authorization
from the Commission. Since section
271(g)(4) services are not among the
incidental interLATA services exempted
from section 272 separate affiliate
requirements, however, they must be
provided in compliance with those
requirements. To the extent that parties
have argued in the record that
centralized data storage and retrieval
services that fall within section
271(g)(4) either are not interLATA
information services, or are not subject
to the section 272 separate affiliate
requirements, we specifically reject
these arguments.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 97-5498 Filed 3-5-97; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73

[MM Docket No. 96-43; RM-8754, RM—-8830]
Radio Broadcasting Services;
Frederiksted and Charlotte Amalie, VI

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Jose J. Arzuaga, allots
Channel 269B1 at Frederiksted, Virgin
Islands, as the community’s third local
FM transmission service (RM—8754).
See 61 FR 10978, March 18, 1996. We
also, at the request of Calypso
Communications, substitute Channel
297B1 for Channel 246B at Charlotte
Amalie, Virgin Islands, and modify
Station WVNX(FM)’s construction
permit accordingly (RM-8830). Channel
269B1 can be allotted at Frederiksted in
compliance with the Commission’s
minimum distance separation
requirements at city reference
coordinates. The coordinates for
Channel 269B1 at Frederiksted are
North Latitude 17-42-48 and West
Longitude 64-53-00. Additionally,
Channel 297B1 can be allotted at
Charlotte Amalie in compliance with
the Commission’s minimum distance
separation requirements with a site
restriction of 20.8 kilometers (12.9

miles) east at Station WVNX(FM)’s
presently authorized site. The
coordinates for Channel 297B1 at
Charlotte Amalie are North Latitude 18—
20-30 and West Longitude 64—43-59.
With this action, this proceeding is
terminated.

DATES: Effective April 14, 1997. The
window period for filing applications
for Channel 269B1 at Frederiksted,
Virgin Islands, will open on April 14,
1997, and close on May 15, 1997.

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 96-43,
adopted February 21, 1997, and released
February 28, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857-3800, 2100 M
Street, NW., Suite 140, Washington, DC
20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

47 CFR PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Sections 303, 48 Stat., as
amended, 1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Virgin Islands, is
amended by adding Channel 269B1 at
Frederiksted; and by removing Channel
246B and adding Channel 297B1 at
Charlotte Amalie.

Federal Communications Commission
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-5497 Filed 3-5-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 961126334—7025-02; I.D.
022897E]

Fisheries of the Exclusive Economic
Zone Off Alaska, Pacific Cod in the
Western Regulatory Area of the Gulf of
Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing directed
fishing for Pacific cod by vessels
catching Pacific cod for processing by
the inshore component in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the allocation of
Pacific cod for processing by the inshore
component in the Western Regulatory
Area of the GOA.

EFFECTIVE DATES: 1200 hrs, Alaska local
time (A.L.t.), March 3, 1997, until 2400
hrs, A.L.t., December 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Thomas Pearson, 907-486—6919.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Fishing by U.S.
vessels is governed by regulations
implementing the FMP at subpart H of
50 CFR part 600 and 50 CFR part 679.

The final specification of the
allocation of Pacific cod for processing
by the inshore component in the
Western Regulatory Area of the GOA
was established by the Final 1997
Harvest Specifications of Groundfish for
the GOA (62 FR 8179, February 24,
1997) as 17,442 metric tons (mt),
determined in accordance with
§679.20(a)(6)(iii).

In accordance with 8 679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the ITAC for Pacific cod
by vessels catching Pacific cod for
processing by the inshore component in
the Western Regulatory Area will soon
be reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 17,142 mt, and is
setting aside the remaining 300 mt as
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bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will soon be reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
vessels catching Pacific cod for
processing by the inshore component in
the Western Regulatory Area.

Maximum retainable bycatch amounts
for applicable gear types may be found
in the regulations at §679.20 (e) and (f).

Classification

This action is required by 50 CFR
679.20 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 3, 1997.

Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-5541 Filed 3-3-97; 3:10 pm]
BILLING CODE 3510-22—P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-18-AD]

RIN 2120-AA64

Airworthiness Directives; Gulfstream
Aerospace Corporation Model G-159
(G-I) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to all
Gulfstream Model G-159 (G-I)
airplanes, that currently requires
repetitive inspections to detect
corrosion in the wing planks under the
bottom wing center fairings, and repair,
if necessary. This action would require
the installation of a protective paint
system which, when accomplished, will
allow the inspections to be conducted at
longer intervals. This action was
prompted by the development of a
modification that will improve the
corrosion resistance of the subject area.
The actions specified by the proposed
AD are intended to detect and prevent
corrosion in the lower skins of the wing
center section. If corrosion in this area
remains unchecked, it could reduce the
integrity of the wing-to-fuselage fitting,
and consequently could lead to
separation of the wing from the
airplane.

DATES: Comments must be received by
April 14, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 97-NM—
18-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00

p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Gulfstream Aerospace Corporation,
Technical Operations Department, P.O.
Box 2206, M/S D-10, Savannah, Georgia
31402-2206. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Christina Marsh, Aerospace Engineer,
Airframe and Propulsion Branch, ACE—
117A, FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
Campus Building, 1701 Columbia
Avenue, Suite 2-160, College Park,
Georgia 30337-2748; telephone (404)
305-7362; fax (404) 305-7348.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97-NM-18-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the

FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
97-NM-18-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

In 1967, the FAA issued AD 67-04—
01, amendment 39-1234 (36 FR 12688,
July 3, 1971), applicable to all
Gulfstream Model G-159 (G-I)
airplanes. That AD requires a visual
inspection to detect corrosion of the
wing planks under the bottom wing
center fairing assemblies (having part
numbers 159W10400-121 and
159W10401-121), and repair if
necessary. After the initial inspection is
accomplished, and after any repair is
made, the inspection is required to be
repeated at intervals of 26 weeks.

That action was prompted by reports
indicating that corrosion was found in
the lower skins of the wing center
section of several of these airplanes. The
requirements of that AD are intended to
detect and correct corrosion in this area.
If such corrosion remains unchecked, it
could reduce the integrity of the wing-
to-fuselage fitting, and consequently
could lead to separation of the wing
from the airplane.

Actions Since Issuance of Previous Rule

As part of its on-going program to
address issues relevant to the continued
operational safety of the aging transport
fleet, the FAA, along with Gulfstream
Aerospace Corporation and several U.S.
and non-U.S. operators of the affected
airplanes, agreed to undertake the task
of identifying and implementing
procedures to ensure the continuing
structural airworthiness of aging
commuter-class airplanes. This group
recently reviewed selected service
bulletins, applicable to Gulfstream
Model G-159 airplanes, to be
recommended for mandatory
rulemaking action to ensure the
continued operational safety of these
airplanes.

Explanation of Relevant Service
Information

The group reviewed and
recommended Grumman Gulfstream |
Aircraft Service Change No. 190, dated
June 28, 1971, for mandatory regulatory
action. That service change describes
procedures for repetitive inspections to
detect corrosion of the center section
lower wing planks, and repair, if
necessary. It also describes the



Federal Register / Vol. 62, No. 44 / Thursday, March 6, 1997 / Proposed Rules

10225

installation of a protective paint system
to the fairing assemblies and bottom
wing cover. This protective system is
intended to improve the corrosion
resistance of this area. Once it is
installed, the repetitive inspections may
be conducted at longer intervals.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 67-04-01. It would
continue to require the repetitive visual
inspections, specified in AD 67-04-01,
to detect corrosion of the wing planks
under the bottom wing center fairing
assemblies, and repair, if necessary.

For airplanes on which a protective
paint system had not been installed
previously, this new action would
require that the inspection continue to
be repeated at intervals of 6 months (26
weeks), until a protective paint system
is installed within 12 months. Once the
paint system is installed, the repetitive
inspections would be required to
continue, but the repetitive interval
would be extended to 18 months.

For airplanes on which a protective
paint system was installed previously,
this new action would extend the
currently-required repetitive inspection
interval of 12 months to 18 months.

These actions would be required to be
accomplished in accordance with the
aircraft service change described
previously.

Cost Impact

There are approximately 146
Gulfstream Model G159 airplanes of
the affected design in the worldwide
fleet. The FAA estimates that 72
airplanes of U.S. registry would be
affected by this proposed AD.

The inspections that are currently
required by AD 67-04-01, and those
that would be required by this proposed
action, take approximately 40 work
hours per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the proposed inspection actions on
U.S. operators is estimated to be
$172,800, or $2,400 per airplane, per
inspection.

The installation of the protective
paint system that is proposed in this AD
action would take approximately 30
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Required materials would cost
approximately $100 per airplane. Based
on these figures, the cost impact of the
proposed requirements of this AD on

U.S. operators is estimated to be
$136,800, or $1,900 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-1234 (36 FR
12688, July 3, 1971), and by adding a

new airworthiness directive (AD), to
read as follows:

Gulfstream Aerospace Corporation: Docket
97-NM-18-AD. Supersedes AD 67-04—
01, Amendment 39-1234.

Applicability: All Model G-159 (G-I)
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and prevent corrosion in the
lower skins of the wing center section, which
could reduce the integrity of the wing-to-
fuselage fitting and consequently could lead
to separation of the wing from the airplane,
accomplish the following:

(a) For all airplanes: Within 4 weeks after
July 3, 1971 (the effective date of AD 67-04—
01, amendment 39-1234), remove the bottom
wing center fairings having part numbers (P/
N) 159W10400-121 and 159W10401-121, or
use an FAA-approved equivalent method, to
perform a visual inspection to detect
corrosion of the wing planks under these
fairings.

Note 2: Paragraph (a) of this AD merely
restates the actions previously required by
AD 67-04-01, amendment 39-1234. As
allowed by the phrase, “‘unless accomplished
previously,” if those requirements of AD 67—
04-01 have already been accomplished, this
AD does not require that those actions be
repeated.

Note 3: Care must be exercised when
removing the fairings, since the attaching
rivets go into the pressure vessel. Use caution
not to enlarge rivet holes when removing
rivets. When reinstalling the fairings, an
adequate type fastener and sealant must be
used.

Note 4: Grumman Service Newsletter,
Volume 166, dated August—September 1966,
pertains to this subject.

(b) For airplanes on which a protective
paint system has not been installed in
accordance with Grumman Gulfstream |
Aircraft Service Change No. 190, dated June
28, 1971: Accomplish paragraphs (b)(1) and
(b)(2) of this AD. As of the effective date of
this AD, the inspections required by this
paragraph shall be accomplished in
accordance with Grumman Gulfstream |
Aircraft Service Change No. 190, dated June
28, 1971.

Note 5: The repeated inspection referred to
in this paragraph is the same inspection
previously required by AD 67-04-01.
Paragraph (b)(1) of this AD merely restates
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the requirement of AD 67—04-01 to repeat the
inspection at intervals of 6 months.
Paragraph (b)(2) permits the reinspection
interval to be extended to 18 months once the
specified protective paint system is installed.

(1) As a result of the inspection required
by paragraph (a) of this AD:

(i) If no corrosion is detected, repeat the
inspection thereafter at intervals not to
exceed 6 months (26 weeks) until the actions
specified in paragraph (b)(2) of this AD are
accomplished.

(ii) If any corrosion is detected, prior to
further flight, either repair the corroded part
with an FAA-approved repair; or replace the
corroded part with a new or serviceable part
of the same part number; or replace the
corroded part with a part approved by the
FAA. Thereafter, continue to perform the
inspection at intervals not to exceed 6
months (26 weeks) until paragraph (b)(2) of
this AD is accomplished.

(2) Within 12 months after the effective
date of this AD, install the protective paint
system in accordance with Grumman
Gulfstream | Aircraft Service Change No. 190,
dated June 28, 1971. After installation,
continue to perform the inspection required
by this paragraph at intervals not to exceed
18 months.

(c) For airplanes on which a protective
paint system has been installed previously in
accordance with Grumman Gulfstream |
Aircraft Service Change No. 190, dated June
28, 1971: Accomplish paragraphs (c)(1) and
(c)(2) of this AD. As of the effective date of
this AD, the inspections required by this
paragraph shall be accomplished in
accordance with Grumman Gulfstream |
Aircraft Service Change No. 190, dated June
28, 1971.

Note 6: The repeated inspection referred to
in this paragraph is the same inspection
previously required by AD 67-04-01.
Paragraph (c)(2) of this AD merely restates
the requirement of AD 67-04-01 to repeat the
inspection at intervals of 12 months.
Paragraph (c)(2) permits the reinspection
interval to be extended to 18 months.

(1) As a result of the inspection required
by paragraph (a) of this AD:

(i) If no corrosion is detected, repeat the
inspection thereafter at intervals not to
exceed 12 months until paragraph (c)(2) of
this AD is accomplished.

(i) If any corrosion is detected, prior to
further flight, either repair the corroded part
with an FAA-approved repair; or replace the
corroded part with a new or serviceable part
of the same part number; or replace the
corroded part with a part approved by the
FAA. Thereafter, continue to perform the
inspection at intervals not to exceed 12
months until paragraph (c)(2) of this AD is
accomplished.

(2) Within 18 months since the last
inspection accomplished in accordance with
paragraph (c)(1) of this AD (i.e., the last
inspection accomplished in accordance with
AD 67-04-01), repeat the inspection
specified in paragraph (c)(1) of this AD.

(i) If no corrosion is detected, repeat the
inspection thereafter at intervals not to
exceed 18 months.

(ii) If any corrosion is detected, prior to
further flight, repair in accordance with the

service change. After repair, continue to
perform the inspection at intervals not to
exceed 18 months.

(d)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
67-04-01, amendment 39-1234, are
approved as alternative methods of
compliance with this AD.

Note 7: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished. Issued in Renton,
Washington, on February 27, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-5463 Filed 3-5-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 97-NM-19-AD]
RIN 2120-AA64

Airworthiness Directives; Gulfstream
Aerospace Corporation Model G-159
(G-I) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Gulfstream Model G-159 (G-I)
airplanes, that currently requires
repetitive inspections to detect chafe
wear on the upper diagonal engine
mount tube, and replacement or repair,
if necessary. This action would require
the installation of chafe guards at the
engine mounts, which would terminate
the currently required inspections. It
also would require that the chafe guards
then be repetitively inspected for chafe
wear. This proposal is prompted by the
development of a modification that will
provide better protection of the subject
area against future chafe wear. The
actions specified by the proposed AD
are intended to prevent excessive chafe
wear in the area of the upper diagonal
engine mount tubes and trusses; if not

detected and corrected, such wear could
result in failure of the engine mount
assembly and possible separation of the
engine from the airplane.

DATES: Comments must be received by
April 14, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 97-NM—
19-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Gulfstream Aerospace Corporation,
Technical Operations Department, P.O.
Box 2206, M/S D-10, Savannah, Georgia
31402-2206. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Christina Marsh, Aerospace Engineer,
Airframe and Propulsion Branch, ACE-
117A, FAA Small Airplane Directorate,
Atlanta Aircraft Certification Office,
Campus Building, 1701 Columbia
Avenue, Suite 2-160, College Park,
Georgia 30337-2748; telephone (404)
305-7362; fax (404) 305-7348.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
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postcard on which the following
statement is made: “Comments to
Docket Number 97-NM-19-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
97-NM-19-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

In 1967, the FAA issued AD 67-17—-
05, amendment 39-511 (32 FR 7248,
May 16, 1967), applicable to certain
Gulfstream Model G—-159 airplanes, to
require repetitive visual inspections to
detect chafe wear on the upper diagonal
engine mount tubes, part number (P/N)
159W10172-11 (left engine) and P/N
159W10172-13 (right engine).
Depending upon the depth of wear
found during any inspection, the AD
requires that the tube(s) either be
replaced or repaired, and the repetitive
visual inspections continued thereafter
at intervals of 200 hours time-in-service.

That AD also provides for optional
terminating action for these visual
inspections, which consists of installing
a chafe guard (P/N 159WP10017-11) on
each of the upper diagonal trusses. If an
operator elects to install these chafe
guards, the AD requires that the chafe
guards be repetitively inspected to
detect wear thereafter at intervals of
2,500 hours time-in-service.

That action was prompted by reports
of excessive chafe wear found on the
engine mount tubes on some airplanes.
The chafe wear was determined to be
caused by the tube coming into contact
with the engine exhaust tail pipe
blanket. The requirements of that AD
are intended to detect and correct chafe
wear of the engine mount tube; if such
wear is left unchecked, it could result in
the failure of the engine mount
assembly and possible separation of the
engine from the airplane.

Actions Since Issuance of Previous Rule

As part of its on-going program to
address issues relevant to the continued
operational safety of the aging transport
fleet, the FAA, along with Gulfstream
Aerospace Corporation and several U.S.
and non-U.S. operators of the affected
airplanes, agreed to undertake the task
of identifying and implementing
procedures to ensure the continuing
structural airworthiness of aging
commuter class airplanes. This group
recently reviewed selected customer
bulletins and aircraft service changes,
applicable to Gulfstream Model G-159

airplanes, to be recommended for
mandatory rulemaking action to ensure
the continued operational safety of these
airplanes.

Explanation of Relevant Service
Information

The group reviewed and
recommended Grumman Gulfstream |
Aircraft Service Change No. 180, dated
October 17, 1966, for mandatory
regulatory action. That service change
describes procedures for a one-time
initial inspection to detect chafe wear of
the upper diagonal trusses [P/N
159W10172-5 (left-hand nacelle) and P/
N 159W10172-7 (right-hand nacelle),
and replacement of worn parts, if
necessary.

The service change also describes
procedures for installing chafe guards
[part number 159WP10017-11] after the
inspection of the trusses is
accomplished. The chafe guards are
intended to provide better protection of
the subject area against future chafe
wear. Once these chafe guards are
installed, the service change
recommends that an inspection of the
chafe guards be conducted thereafter at
intervals of 2,500 hours time-in-service.

(The installation of the chafe guards
and continuing inspections, as
described in this service change, are the
same actions that were provided as
optional terminating action for the
visual inspections of the engine mount
tubes in AD 67-17-05.)

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 67-17-05. It would
continue to require the repetitive visual
inspections to detect chafe wear of the
engine mount tube, and repair or
replacement of the tube(s), if necessary.
These inspections would be required to
continue until (1) a one-time inspection
is performed to detect chafe wear of the
upper diagonal truss, and (2) chafe
guards are installed. (Once the chafe
guards are installed, the previously
required visual inspections of the
engine mount tubes would be
terminated.) The proposed AD also
would require that, after the chafe
guards are installed, an inspection of the
chafe guards be conducted at intervals
of 2,500 hours time-in-service. These
actions would be required to be
accomplished in accordance with the
aircraft service change described
previously.

Cost Impact

There are approximately 146
Gulfstream Model G-159 airplanes of
the affected design in the worldwide
fleet. The FAA estimates that 72
airplanes of U.S. registry would be
affected by this proposed AD.

The actions that are currently
required by AD 67-17-05 take
approximately 4 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
currently required actions on U.S.
operators is estimated to be $17,280, or
$240 per airplane, per inspection.

The installation of the chafe guards
that is proposed in this AD action
would take approximately 40 work
hours per airplane to accomplish, at an
average labor rate of $60 per work hour.
Required parts would cost
approximately $152 per airplane. Based
on these figures, the cost impact of the
proposed requirements of this AD on
U.S. operators is estimated to be
$183,744, or $2,552 per airplane.

The inspections of the chafe guards
that are proposed in this AD action
would take approximately 4 work hours
per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the currently required actions on U.S.
operators is estimated to be $17,280, or
$240 per airplane, per inspection.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
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Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-511 (32 FR
7248, May 16, 1967), and by adding a
new airworthiness directive (AD), to
read as follows:

Gulfstream Aerospace Corporation (formerly
Grumman): Docket 97-NM-19-AD.
Supersedes AD 67-17-05, Amendment
39-511.

Applicability: All Model G-159 (G-I)
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent excessive chafe wear of the
engine mount tube and upper diagonal truss,
which could lead to failure of the engine
mount assembly and possible separation of
the engine from the airplane, accomplish the
following:

(a) For airplanes on which chafe guards, P/
N 159WP10017-11, have not been installed
on each upper diagonal truss prior to the
effective date of this AD: Accomplish
paragraphs (a)(1), (a)(2), and (a)(3) of this AD:

(1) Restatement of Requirements of AD 67—
17-05: Within 100 hours time-in-service after
May 16, 1967 (the effective date of AD 67—

17-05, amendment 39-411), visually inspect
to detect chafe wear of the lower half of the
upper diagonal engine mount tubes having
part number (P/N) 159W10172—-11 (left
engine) and P/N 159W10172-13 (right
engine).

(i) If no chafe wear is detected: Repeat this
inspection thereafter at intervals not to
exceed 200 hours time-in-service until the
requirements of paragraph (a)(2) are
accomplished.

(i) If any tube is found to have wear depth
greater than 0.030 inch (as measured from the
outer edge of the tube): Prior to further flight,
replace the tube with a tube of the same part
number or with an FAA-approved equivalent
part. After replacement, repeat the inspection
required by this paragraph at intervals not to
exceed 200 hours time-in-service until the
requirements of paragraph (a)(2) are
accomplished.

(iii) If any tube is found to have wear depth
of 0.030 inch deep or less, as measured from
the outer edge of the tube: Prior to further
flight, either repair the tube in accordance
with an FAA-approved repair, or replace the
tube with a part of the same part number or
with an FAA-approved equivalent part. After
repair or replacement, repeat the inspection
required by this paragraph at intervals not to
exceed 200 hours time-in-service until the
requirements of paragraph (a)(2) are
accomplished.

(2) One-Time Inspection of Upper Diagonal
Truss and Installation of Chafe Guards.
Within 600 hours time-in-service after the
effective date of this AD, perform a one-time
visual inspection to detect chafe wear of the
left-hand and right-hand upper diagonal
truss, P/N’s 159W10172-5 (left-hand nacelle)
and P/N 159W10172-7 (right-hand nacelle),
in accordance with Grumman Gulfstream
Service Change No. 180, dated October 17,
1966. Once this inspection is completed, the
repetitive inspections required by paragraph
(a)(2) of this AD may be terminated.

(i) If there is no evidence of chafe wear on
the truss; or if there is evidence of chafe wear
and the depth of wear is .030 inch or less
(measured from the surface of the tube): Prior
to further flight, install a chafe guard, P/N
159WP10017-11, on the truss.

(ii) If there is any evidence of chafe wear
and the depth of wear exceeds .030 inch
measured (from the surface of the tube): Prior
to further flight, install a new upper diagonal
truss and install a chafe guard, P/N
159WP10017-11, on the truss.

(3) Continuing Inspections of Chafe
Guards. Within 2,500 hours time-in-service
after installation of the chafe guards required
by paragraph (a)(2) of this AD, perform an
inspection of the undersurface of each chafe
guard for evidence of chafe wear, in
accordance with Grumman Gulfstream
Service Change No. 180, dated October 17,
1966.

(i) If no chafe wear is detected: Repeat the
inspection at intervals not to exceed 2,500
hours time-in-service.

(ii) If any chafe wear is detected: Prior to
further flight, replace the chafe guard with a
new or serviceable part. After replacement,
repeat the inspection for chafe wear of the
chafe guard thereafter at intervals not to
exceed 2,500 hours time-in-service.

(b) For airplanes on which chafe guards, P/
N 159WP10017-11, have been installed on
each upper diagonal truss prior to the
effective date of this AD: Within 2,500 hours
time-in-service after the last inspection of the
chafe guard required by paragraph (c) of AD
67-17-05, repeat that inspection to detect
chafe wear of the chafe guards in accordance
with Grumman Gulfstream Service Change
No. 180, dated October 17, 1966.

(1) If no chafe wear is detected: Repeat the
inspection thereafter at intervals not to
exceed 2,500 hours time-in-service.

(2) If any chafe wear is detected: Prior to
further flight, replace the chafe guard with a
new or serviceable part. After replacement,
repeat the inspection thereafter at intervals
not to exceed 2,500 hour time-in-service.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on February
27,1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-5462 Filed 3-5-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 97-NM-16—AD]

RIN 2120-AA64

Airworthiness Directives; Gulfstream

Aerospace Corporation Model G-159
(G-I) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Gulfstream Model G-159 (G-I)
airplanes, that currently requires
modification and repetitive inspections
for cracks in the main landing gear
(MLG) retract cylinder attachment
fittings. This action would require the
installation of improved attachment
fittings which, when accomplished,
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would terminate the requirement for the
repetitive inspections. This proposal is
prompted by the development of a
modification that positively addresses
the identified unsafe condition. The
actions specified by the proposed AD
are intended to prevent failure of the
MLG retract cylinder attachment fitting
due to fatigue cracking. That condition,
if not corrected, could result in the
inability to retract the MLG.

DATES: Comments must be received by
April 14, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 97-NM—
16—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Gulfstream Aerospace Corporation,
Technical Operations Department, P.O.
Box 2206, M/S D-10, Savannah, Georgia
31402-2206. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Christina Marsh, Aerospace Engineer,
Airframe and Propulsion Branch, ACE-
117A, FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
Campus Building, 1701 Columbia
Avenue, Suite 2-160, College Park,
Georgia 30337-2748; telephone (404)
305-7362; fax (404) 305—7348.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact

concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97-NM-16—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
97-NM-16-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

In 1967, the FAA issued AD 67-31—
08, amendment 39-515 (32 FR 16201,
November 28, 1967), applicable to
certain Gulfstream Model G-159
airplanes, to require repetitive visual
and dye penetrant inspections for cracks
in the main landing gear (MLG) retract
cylinder attachment fittings, part
number (P/N) 159WM10032-1 and -2,
located on the lower surface of the left-
hand and right-hand wings; and
replacement of cracked parts. It also
requires that the fittings be modified by
rounding off their aft end edges.

AD 67-31-08 also provided for an
optional terminating action, which
consisted of replacing the MLG retract
cylinder attachment fittings with
improved fittings, having Grumman P/N
159WM10276-1 and -2, and balls
having Grumman P/N 159WM10277-1.

That action was prompted by a report
indicating that, during a routine
inspection, the MLG retract cylinder
attachment fitting on one airplane was
found to be cracked through the aft end.
Examination of the fitting revealed
several notches located along one edge
in the area where the failure had
occurred. This cracking in the fitting
was determined to be due to fatigue that
could be directly attributed to these
notches.

The requirements of that AD are
intended to prevent failure of the MLG
retract cylinder attachment fitting due to
fatigue cracking. This condition, if not
corrected, could result in the inability to
retract the MLG.

Actions Since Issuance of Previous Rule

As part of its on-going program to
address issues relevant to the continued
operational safety of the aging transport
fleet, the FAA, along with Gulfstream
Aerospace Corporation and several U.S.
and non-U.S. operators of the affected

airplanes, agreed to undertake the task
of identifying and implementing
procedures to ensure the continuing
structural airworthiness of aging
commuter-class airplanes. This group
reviewed selected customer bulletins
and aircraft service changes, applicable
to Gulfstream Model G-159 airplanes, to
be recommended for mandatory
rulemaking action to ensure the
continued operational safety of these
airplanes.

Explanation of Relevant Service
Information

The group reviewed and
recommended Grumman Gulfstream
Service Change No. 184, dated February
1, 1968, and Amendment 1 to that
Service Change, dated June 28, 1968, for
mandatory rulemaking action. This
service information describes
procedures for removing MLG retract
cylinder attachment fitting assemblies
made of aluminum alloy and having P/
N 159WM10032-1 and -2, and
replacing them with fitting assemblies
made of steel and having P/N
159WM10276-1 and -2 and balls
having P/N 159WM10277-1.
Installation of steel assemblies will
preclude the potential for fatigue
cracking to occur in the fittings.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 67-31-08. It would
continue to require the repetitive
inspections and modification of the
MLG retract cylinder attachment
fittings, and replacement, if necessary.
This new action would require that the
attachment fitting assemblies eventually
be replaced with assemblies made of
steel. Once this replacement is
accomplished, the previously required
modification and inspections may be
terminated. The replacement action
would be required to be accomplished
in accordance with the service
information described previously.

FAA'’s Determination for the Need to
Mandate the Replacement

The FAA has determined that long
term continued operational safety will
be better assured by design changes to
remove the source of the problem, rather
than by repetitive inspections. Long
term inspections may not be providing
the degree of safety assurance necessary
for the transport airplane fleet. This,
coupled with a better understanding of
the human factors associated with
numerous continual inspections, has led
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the FAA to consider placing less
emphasis on inspections and more
emphasis on design improvements. The
proposed replacement requirement is in
consonance with these considerations.

Cost Impact

There are approximately 146
Gulfstream Model G—-159 (G-I) airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 72
airplanes of U.S. registry would be
affected by this proposed AD.

The actions that are currently
required by AD 67-31-08 take
approximately 3 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
currently required actions on U.S.
operators is estimated to be $12,960, or
$180 per airplane, per inspection.

The replacement action that is
proposed in this AD action would take
approximately 45 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts would cost
approximately $5,400 per airplane.
Based on these figures, the cost impact
of the proposed requirements of this AD
on U.S. operators is estimated to be
$583,200, or $8,100 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation: (1)
Is not a “*significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by

contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-515 (32 FR
16201, November 28, 1967), and by
adding a new airworthiness directive
(AD), to read as follows:

Gulfstream Aerospace Corporation (formerly
Grumman): Docket 97-NM-16-AD.
Supersedes AD 67-31-08, amendment
39-515.

Applicability: Model G-159 (G-I) airplanes;
serial numbers (S/N) 1 through 12 inclusive,
14 through 112 inclusive, 114 through 148
inclusive, 322, and 323; on which main
landing gear cylinder attach fitting
assemblies having part number (P/N)
159WM10276-1 and -2 and balls having P/

N 159WM10277-1 are not installed;

certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the main landing gear
(MLG) retract cylinder attachment fittings
due to fatigue cracking, which could result in
the inability to retract the MLG, accomplish
the following:

(a) Accomplish the actions specified in
paragraphs (a)(1) and (a)(2) of this AD, at the
times indicated in those paragraphs and in
accordance with Grumman Gulfstream
Customer Bulletin No. 172, dated September
6, 1963.

(1) Beginning November 7, 1967 (the
effective date of AD 67-31-08, amendment
39-515), and prior to each flight, conduct a
visual inspection to detect cracks in the MLG
retract cylinder attachment fittings on the
lower surface of the right-hand and left-hand
wings in the vicinity of the aft end of the
fitting.

(2) Within 25 hours time-in-service after
November 7, 1967, accomplish the actions
specified in paragraphs (a)(2)(i) and (a)(2)(ii)
of this AD:

(i) Conduct a dye penetrant inspection, in
conjunction with at least a 10X magnifying
glass, to detect cracks in the MLG retract
cylinder attachment fittings on the lower
surface of the right-hand and left-hand wings
in the vicinity of the aft end of the fitting.
Repeat this inspection thereafter at intervals
not to exceed 25 hours time-in-service. And

(i) Modify the aft end edges of the fitting
by rounding them off to approximately 1/32”
radius.

(b) If any crack is found during an
inspection required by paragraph (a) of this
AD, prior to further flight, accomplish either
paragraph (b)(1) or (b)(2) of this AD:

(1) Replace the cracked part with a part of
the same part number that has been modified
and inspected in accordance with paragraph
(a) of this AD, in accordance with Grumman
Gulfstream Customer Bulletin No. 172, dated
September 6, 1963. Thereafter, continue the
inspections required by paragraph (a) of this
AD. Or

(2) Replace the fitting assembly with an
assembly having part number (P/N)
159WM10276-1 or -2, and balls having P/N
159WM10277-1. After accomplishing this
replacement, the repetitive inspections of
that fitting required by paragraph (a) of this
AD may be terminated.

(c) Within 400 hours time-in-service after
the effective date of this AD, replace the MLG
retract cylinder attachment fitting assemblies
with assemblies having part numbers (P/N)
159WM10276-1 and -2, and balls having P/
N 159WM10277-1. This replacement
constitutes terminating action for the
inspection requirements of this AD.

(d)(2) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
67-31-08, amendment 39-515, are approved
as alternative methods of compliance with
this AD.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.
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Issued in Renton, Washington, on February
27, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-5461 Filed 3-5-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 97-NM-15-AD]
RIN 2120-AA64

Airworthiness Directives; Gulfstream
Aerospace Corporation Model G-159
(G-I) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Gulfstream Model G-159 (G-I)
airplanes, that currently requires
repetitive inspections to detect cracking
in the mounting lugs of the elevator trim
tab actuators, and replacement, if
necessary. This action would require the
installation of improved elevator trim
tab actuators that are not susceptible to
the subject cracking. This proposal is
prompted by the development of a
modification that positively addresses
the identified unsafe condition. The
actions specified by the proposed AD
are intended to prevent failure of the
mounting lugs on the elevator trim tab
actuator due to cracking; such failure
could result in severe vibration during
flight and/or reduction or loss of
elevator trim tab capability, which
could lead to reduced controllability of
the airplane.
DATES: Comments must be received by
April 14, 1997.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 97-NM—
15-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in

the proposed rule may be obtained from
Gulfstream Aerospace Corporation,
Technical Operations Department, P.O.
Box 2206, M/S D-10, Savannah, Georgia
31402-2206. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Christina Marsh, Aerospace Engineer,

Airframe and Propulsion Branch, ACE-
117A, FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
Campus Building, 1701 Columbia
Avenue, Suite 2-160, College Park,
Georgia 30337-2748; telephone (404)
305-7362; fax (404) 305-7348.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97-NM-15-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
97-NM-15-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

In 1972, the FAA issued AD 72-24—
04, amendment 39-1559 (37 FR 24419,
November 17, 1972), applicable to
certain Gulfstream Model G-159”
airplanes (formerly designated as
“Grumman Gulfstream G-159”
airplanes), to require:

1. repetitive dye penetrant inspections
to detect cracking in the mounting lugs
of the elevator trim tab actuator, part

number (P/N) 159SCC100-1 and -5; and
2. shimming to correct any out-of-

plane mounting.
If cracking is detected during any

inspection, the AD requires that the

actuator be replaced with an actuator
having P/N 159SCC100-1, -5, or —11.
(AD 72-24-04 specifies that, if an
actuator having P/N 159SCC100-11 is
installed, no further action is required.)

That action was prompted by a report
indicating that, during an inspection, all
four mounting lugs on a Gulfstream G-
159 elevator trim tab actuator were
found to be cracked. Examination of the
actuator unit indicated that two of the
lugs had been failed for an
undetermined period of time.
Additional inspections of other
airplanes revealed numerous fittings
with one lug failed and some with two
lugs failed.

Once one lug fails, the adjacent lug is
under twice the normal stress, and will
eventually fail. At that point, the
remaining two lugs are being worked in
bending and their remaining service life,
in this condition, is short.

The requirements of that AD are
intended to detect cracked lugs as early
as possible so as to prevent the
concurrent failure of the four lugs. Such
failure could cause severe vibration
during flight and/or reduction or loss of
elevator trim tab capability; this could
then result in reduced controllability of
the airplane.

Actions Since Issuance of Previous Rule

As part of its on-going program to
address issues relevant to the continued
operational safety of the aging transport
fleet, the FAA, along with Gulfstream
Aerospace Corporation and several U.S.
and non-U.S. operators of the affected
airplanes, agreed to undertake the task
of identifying and implementing
procedures to ensure the continuing
structural airworthiness of aging
commuter-class airplanes. This group
reviewed selected customer bulletins
and aircraft service changes, applicable
to Gulfstream Model G-159 airplanes, to
be recommended for mandatory
rulemaking action to ensure the
continued operational safety of these
airplanes.

Explanation of Relevant Service
Information

The group reviewed and
recommended Grumman Gulfstream |
Aircraft Service Change No. 191, dated
August 18, 1972, for mandatory
rulemaking action. This service change
describes procedures for replacing the
elevator trim tab actuators having P/N
159SCC100-1 or -5, with actuators
having P/N 159SCC100-11. The
replacement actuators have new,
increased strength housings, and are not
susceptible to the type of cracking that
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was previously found. Installation of
these new actuators eliminates the need
for the repetitive inspections for
cracking.

The group recognized the fact that
cracks in the existing elevator trim tab
actuator housings are very difficult to
identify, even with the dye penetrant, if
they are small or have just started.
Therefore, installation of the improved
actuators will positively address the
identified unsafe condition by
eliminating the potential both for the
cracking itself, as well as for cracks that
are missed during an inspection.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 72-24-04. It would
continue to require the repetitive dye
penetrant inspections for cracks in the
elevator trim tab actuator mounting
lugs. However, it would also require the
installation of improved actuators,
which would constitute terminating
action for the repetitive inspections. The
installation would be required to be
accomplished in accordance with the
aircraft service change described
previously.

FAA'’s Determination for the Need to
Mandate the Installation

The FAA has determined that long
term continued operational safety will
be better assured by design changes to
remove the source of the problem, rather
than by repetitive inspections. Long
term inspections may not be providing
the degree of safety assurance necessary
for the transport airplane fleet. This,
coupled with a better understanding of
the human factors associated with
numerous continual inspections, has led
the FAA to consider placing less
emphasis on inspections and more
emphasis on design improvements. The
proposed installation requirement is in
consonance with these considerations.

Cost Impact

There are approximately 146
Gulfstream Model G-159 airplanes of
the affected design in the worldwide
fleet. The FAA estimates that 72
airplanes of U.S. registry would be
affected by this proposed AD.

The inspections that are currently
required by AD 72—24-04 take
approximately 2 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
currently required actions on U.S.

operators is estimated to be $8,640, or
$120 per airplane, per inspection.

The new installation that is proposed
in this AD action would take
approximately 12 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts would cost
approximately $4,900 per airplane.
Based on these figures, the cost impact
of the proposed requirements of this AD
on U.S. operators is estimated to be
$404,640, or $5,620 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-1559 (37 FR
24419, November 17, 1972), and by
adding a new airworthiness directive
(AD), to read as follows:

Gulfstream Aerospace Corporation
(previously Grumman): Docket 97-NM-
15-AD. Supersedes AD 72—-24-04,
amendment 39-1559.

Applicability: Model G-159 (G-I)
airplanes, on which elevator trim tab
actuators having part number 159SCC100-11
are not installed; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the elevator trim tab
mounting lugs due to cracking, which could
result in severe vibration during flight and a
consequent reduction or loss of elevator trim
tab capability, accomplish the following:

(a) Within 10 hours time-in-service after
November 24, 1972 (the effective date of AD
72-24-04, amendment 39-1559), perform an
inspection to detect cracks in the mounting
lugs of the elevator trim tab actuators, having
part number (P/N) 159SCC100-1 or -5; and
shim to correct any out-of-plane condition, in
accordance with Gulfstream Customer
Bulletin No. 208A through Amendment 2,
dated April 21, 1972, and Operational
Summary No. 72-5B, dated August 1972.

(b) If no crack is found in any mounting
lug during the inspection required by
paragraph (a) of this AD, repeat the
inspection at intervals not to exceed 200
hours time-in-service.

(c) If any crack is found in a mounting lug
when conducting any inspection required by
paragraph (a) or (b) of this AD, prior to
further flight, replace the elevator trim tab
actuator with a new or serviceable actuator
having P/N 159SCC100-1, -5, or —11.

(1) If an actuator having P/N 159SCC100—
1 or -5 is used as the replacement unit,
repeat the inspection for cracks specified in
paragraph (a) of this AD thereafter at
intervals not to exceed 200 hours time-in-
service.

(2) If an actuator having P/N 159SCC100—
11 is used as the replacement unit, no further
inspection action is required for that unit in
accordance with this AD.

(d) Within 1,000 hours time-in-service after
the effective date of this AD, replace the
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elevator trim tab actuators with actuators that
have P/N 159SCC100-11, in accordance with
Gulfstream Aircraft Service Change No.191,
dated August 18, 1972. This installation
constitutes terminating action for the
inspections required by this AD.

(e)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
72-24-02, amendment 39-1559, are
approved as alternative methods of
compliance with this AD.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on February
27,1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-5460 Filed 3-5-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 96—CE—25-AD]
RIN 2120-AA64

Airworthiness Directives; Pilatus
Britten-Norman Ltd. (formerly Britten-
Norman) BN-2A, BN-2B, and BN-2T
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive that
would apply to Pilatus Britten-Norman
Ltd. (Pilatus Britten-Norman) BN—-2A,
BN-2B, and BN-2T series airplanes.
The proposed AD would require
repetitively inspecting the junction of
the torque link lug and upper case of the
main landing gear (MLG) torque link
assemblies for cracks, and replacing any
MLG torque link assembly with a
Modification A39 MLG torque link
assembly, either immediately when
cracks are found or after a certain period
of time if cracks are not found.
Replacing all MLG torque link
assemblies with Modification A39 MLG

torque link assemblies would eliminate
the need for the repetitive inspections.
These proposed repetitive inspections
are currently required by AD 86—07-02
for the BN-2A, BN-2B, and BN-2T
series airplanes, as well as the BN2A
MK. 111 series airplanes. There are no
improved design parts for the BN2A
MK. 111 series airplanes. The Federal
Aviation Administration (FAA) is
issuing in a separate action a proposed
revision to AD 86-07-02 to retain the
repetitive inspection and replacement
(if cracked) requirements for the BN2A
MK. 111 series airplanes. The actions
specified in the proposed AD are
intended to prevent failure of the main
landing gear caused by cracks in the
torque link area, which could lead to
loss of control of the airplane during
landing operations.

DATES: Comments must be received on
or before May 12, 1997.

ADDRESSES: Submit comments on the
proposal in triplicate to the FAA,
Central Region, Office of the Assistant
Chief Counsel, Attention: Rules Docket
No. 96-CE-25-AD, Room 1558, 601 E.
12th Street, Kansas City, Missouri
64106. Comments may be inspected at
this location between 8 a.m. and 4 p.m.,
Monday through Friday, holidays
excepted.

Service information that applies to the
proposed AD may be obtained from
Pilatus Britten-Norman Limited,
Bembridge, Isle of Wight, United
Kingdom PO35 5PR; telephone 44-1983
872511; facsimile 44-1983 873246. This
information also may be examined at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Tom Rodriguez, Program Officer,
Brussels Aircraft Certification Division,
FAA, Europe, Africa, and Middle East
Office, c/o American Embassy, B—1000
Brussels, Belgium; telephone (32 2)
508.2717; facsimile (32 2) 230.6899; or
Mr. S.M. Nagarajan, Project Officer,
Small Airplane Directorate, Airplane
Certification Service, FAA, 1201
Walnut, Suite 900, Kansas City,
Missouri 64106; telephone (816) 426—
6932; facsimile (816) 426-2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking

action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 96—-CE-25-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 96—CE—25-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

The FAA has determined that reliance
on critical repetitive inspections on
aging commuter-class airplanes carries
an unnecessary safety risk when a
design change exists that could
eliminate or, in certain instances,
reduce the number of those critical
inspections. In determining what
inspections are critical, the FAA
considers (1) the safety consequences if
the known problem is not detected
during the inspection; (2) the
probability of the problem not being
detected during the inspection; (3)
whether the inspection area is difficult
to access; and (4) the possibility of
damage to an adjacent structure as a
result of the problem.

These factors have led the FAA to
establish an aging commuter-class
aircraft policy that requires
incorporating a known design change
when it could replace a critical
repetitive inspection. With this policy
in mind, the FAA conducted a review
of existing AD’s that apply to Pilatus
Britten-Norman BN-2A, BN-2B, BN-2T,
and BN2A MK. 111 series airplanes.
Assisting the FAA in this review were
(1) Pilatus Britten-Norman; (2) the
Regional Airlines Association (RAA); (3)
the Civil Aviation Authority of the
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United Kingdom; and (4) several
operators of the affected airplanes.

From this review, the FAA has
identified AD 86—-07—-02, Amendment
39-5382, as one which falls under the
FAA'’s aging aircraft policy. AD 86-07—
02 currently requires repetitively
inspecting the junction of the torque
link lug and upper case of the main
landing gear (MLG) torque link
assemblies for cracks on Pilatus Britten-
Norman BN-2A, BN-2B, BN-2T, and
BN2A MK. 111 series airplanes, and
replacing any cracked part.

Pilatus Britten-Norman has developed
a modification that, when incorporated,
would eliminate the need for the
repetitive inspection requirement of AD
86—07-02 for the Pilatus Britten-Norman
BN-2A, BN-2B, and BN-2T series
airplanes. The requirements of AD 86—
07-02 should still apply for the Pilatus
Britten-Norman BN2A MK. 111 series
airplanes.

Applicable Service Information

Fairey Hydraulics Limited has issued
Service Bulletin (SB) 32—4, Issue 4,
dated January 30, 1990, which applies
to the Pilatus Britten-Norman BN-2A,
BN-2B, and BN-2T series airplanes.
This SB includes procedures for
inspecting the junction of the torque
link lug and upper case of the MLG
torque link assemblies, and installing
new Modification A39 MLG torque link
assemblies. Pilatus Britten-Norman SB
BN-2/SB.170, Issue 4, dated November
16, 1990, references Fairey Hydraulic
Limited SB32—4, Issue 4, dated January
30, 1990.

The FAA'’s Determination

The FAA has examined all available
information related to this subject
matter and has determined that:

¢ AD action should be taken for the
Pilatus Britten-Norman BN-2A, BN-2B,
and BN-2T series airplanes to require
the installation of Modification A39
MLG torque link assemblies. The
repetitive inspections of the junction of
the torque link lug and upper case of the
MLG torque link assemblies would still
be required until the improved parts are
installed; and

e AD 86-07-02 should be revised to
remove the BN-2A BN-2B, and BN-2T
series airplanes from the applicability of
that AD, but retain the actions for the
BN2A MK. 111 series airplanes (this is
being proposed in a separate action).

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Pilatus Britten-Norman
BN-2A, BN-2B, and BN-2T series

airplanes of the same type design, the
proposed AD would require repetitively
inspecting the junction of the torque
link lug and upper case of the MLG
torque link assemblies for cracks, and
replacing any MLG torque link assembly
with a Modification A39 MLG torque
link assembly, either immediately when
cracks are found or at a certain period
of time if cracks are not found.
Installation of the improved part would
eliminate the need for the repetitive
inspections. Accomplishment of the
proposed inspections and installation
would be in accordance with Fairey
Hydraulics Limited SB 32—4, Issue 4,
dated January 30, 1990.

Cost Impact

The FAA estimates that 112 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 13 workhours per
airplane to accomplish the proposed
action (1 workhour per inspection and
12 workhours for the installation), and
that the average labor rate is
approximately $60 an hour. Parts cost
approximately $6,200 per airplane.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $781,760 or
$6,980 per airplane.

The proposed inspections are
currently required on the 112 affected
airplanes by AD 86—07-02. The
proposed AD would not require any
additional inspection requirements over
that already required by AD 86-07-02.
In addition, the cost figures referenced
above are based on the presumption that
no affected airplane operator has
incorporated the proposed inspection-
terminating installation. Pilatus Britten-
Norman does not know the number of
parts distributed to the affected airplane
owners/operators. Numerous sets of
parts were sent out to the owners/
operators of the affected airplanes, but
over the years Pilatus Britten-Norman
has not retained these records.

The FAA’s Aging Commuter Aircraft
Policy

The intent of the FAA’s aging
commuter airplane program is to ensure
safe operation of commuter-class
airplanes that are in commercial service
without adversely impacting private
operators. Of the approximately 112
airplanes in the U.S. registry that would
be affected by the proposed AD, the
FAA has determined that approximately
25 percent are operated in scheduled
passenger service by 11 different
operators. A significant number of the
remaining 75 percent are operated in
other forms of air transportation such as
air cargo and air taxi.

The proposed action would allow at
least 1,000 hours TIS after the effective
date of the AD before mandatory
accomplishment of the design
modification (upon the accumulation of
5,000 hours TIS or within the next 1,000
hours TIS after the effective date of the
AD, whichever is later). The average
utilization of the fleet for those
airplanes in commercial commuter
service is approximately 25 to 50 hours
TIS per week. Based on these figures,
operators of commuter airplanes
involved in commercial operation
would have to accomplish the proposed
modification within 5 to 10 calendar
months (at the least) after the proposed
AD would become effective. For private
owners, who typically operate between
100 to 200 hours TIS per year, this
would allow 5 to 10 years (at the least)
before the proposed modification would
be mandatory. The time it would take
those in air cargo/air taxi operations
before the proposed action would be
mandatory is unknown because of the
wide variation between each airplane
used in this service. The exact numbers
would fall somewhere between the
average for commuter operators and
private operators.

Regulatory Flexibility Determination
and Analysis

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily or disproportionally
burdened by government regulations.
The RFA requires government agencies
to determine whether rules would have
a “‘significant economic impact on a
substantial number of small entities,”
and, in cases where they would,
conduct a Regulatory Flexibility
Analysis in which alternatives to the
rule are considered. FAA Order
2100.14A, Regulatory Flexibility Criteria
and Guidance, outlines FAA procedures
and criteria for complying with the
RFA. Small entities are defined as small
businesses and small not-for-profit
organizations that are independently
owned and operated or airports
operated by small governmental
jurisdictions. A “‘substantial number” is
defined as a number that is not less than
11 and that is more than one-third of the
small entities subject to a proposed rule,
or any number of small entities judged
to be substantial by the rulemaking
official. A “‘significant economic
impact” is defined by an annualized net
compliance cost, adjusted for inflation,
which is greater than a threshold cost
level for defined entity types.

The entities that would be affected by
this AD are mostly in the portion of
Standard Industrial Classification (SIC)
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4512, Operators of Aircraft for Hire,
classified as “‘unscheduled.” FAA Order
2100.14A sets the size threshold for
small entities operating aircraft in this
category at nine or fewer aircraft owned
and the annualized cost thresholds of at
least $4,975 (1996 dollars) for
unscheduled operators. A four-year life
for the torque link assembly and capital
cost of 15-percent would establish an
annualized cost of $2,445 (1996 dollars).
This is less than 50-percent of the
threshold cost of $4,975 per year. In
order to incur costs of at least $4,975,

an entity would have to operate three or
more of the airplanes referenced in the
proposed AD. FAA data shows that only
five small entities operate three or more
of these airplanes. In addition, this data
shows that approximately 60 entities
operate the airplanes referenced in the
proposed AD, but that only 15 of these
entities (one-fourth) operate two or more
of these airplanes.

Based on this information, less than
one-third of the entities would incur
significant operating costs under FAA
Order 2100.14A. Therefore, the
proposed AD would not significantly
affect a number of small entities.

A copy of the full Cost Analysis and
Regulatory Flexibility Determination for
the proposed action may be examined at
the FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 96-CE-25-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the

location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Pilatus Britten-Norman: Docket No. 96-CE—
25-AD.

Applicability: Models BN-2, BN-2A, BN—
2A-3, BN-2A-6, BN-2A-8, BN-2A-2, BN—
2A-9, BN-2A-20, BN-2A-21, BN-2A-26,
BN-2A-27, BN-2B-20, BN-2B-21, BN-2B—
26, BN-2B-27, and BN-2T airplanes (all
serial numbers), certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated after
the effective date of this AD, unless already
accomplished.

To prevent failure of the main landing gear
caused by cracks in the torque link assembly
area, which could lead to loss of control of
the airplane during landing operations,
accomplish the following:

(a) Prior to further flight after the effective
date of this AD or within the next 100 hours
time-in-service (TIS) after the last inspection
required by AD 86—07-02, whichever occurs
later, and thereafter at intervals not to exceed
100 hours TIS until the installations required
by paragraph (c) of this AD are accomplished,
inspect the junction of the torque link lug
and upper case of all main landing gear
(MLG) torque link assemblies for cracks
(using a 10-power magnifying glass or by dye
penetrant methods). Accomplish these
inspections in accordance with the
ACCOMPLISHMENT INSTRUCTIONS

section of Fairey Hydraulics Limited Service
Bulletin (SB) 32—4, Issue 4, dated January 30,
1990. Pilatus Britten-Norman SB BN-2/
SB.170, Issue 4, November 16, 1990,
references this service bulletin.

Note 2: These inspections were initially a
part of AD 86-07-02, which applied to the
BN2A MK. 111 series airplanes as well as the
airplanes affected by this AD. The “prior to
further flight after the effective date of this
AD” compliance time was the original initial
compliance time of AD 86-07-02, and is
being retained to provide credit and
continuity for already-accomplished and
future inspections.

(b) If any cracks are found during any of
the inspections required by this AD, prior to
further flight, replace the MLG torque link
assembly with a Modification A39 MLG
torque link assembly in accordance with the
ACCOMPLISHMENT INSTRUCTIONS
section of Fairey Hydraulics Limited SB No.
32-4, Issue 4, dated January 30, 1990.

(1) Repetitive inspections are no longer
required when all MLG torque assemblies are
replaced with Modification A39 MLG torque
link assemblies.

(2) Repetitive inspections may no longer be
required on one MLG torque assembly, but
still be required on another if all haven’t been
replaced with a Modification A39 MLG
torque link assembly.

(c) Upon the accumulation of 5,000 hours
TIS or within the next 1,000 hours TIS after
the effective date of this AD, whichever
occurs later, unless already accomplished as
specified in paragraph (b) of this AD, replace
each MLG torque link assembly with a
Modification A39 MLG torque link assembly
in accordance with of the
ACCOMPLISHMENT INSTRUCTIONS
section of Fairey Hydraulics Limited SB No.
32-4, Issue 4, dated January 30, 1990.

(d) The intervals between the repetitive
inspections required by this AD may be
adjusted up to 10 percent of the specified
interval to allow accomplishing these actions
along with other scheduled maintenance on
the airplane.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the inspection requirements
of this AD can be accomplished.

(f) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Brussels Aircraft Certification
Division, Europe, Africa, Middle East office,
FAA, c/o American Embassy, 1000 Brussels,
Belgium. The request should be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Brussels Aircraft
Certification Division.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Brussels Aircraft
Certification Division.

(9) All persons affected by this directive
may obtain copies of the documents referred
to herein upon request to Fairey Hydraulics
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Limited, Claverham, Bristol, England; or
Pilatus Britten-Norman Limited, Bembridge,
Isle of Wight, United Kingdom PO35 5PR, as
applicable; or may examine these documents
at the FAA, Central Region, Office of the
Assistant Chief Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
February 24, 1997.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 97-5471 Filed 3-5-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 96—CE—23—-AD]
RIN 2120-AA64

Airworthiness Directives; Aviat
Aircraft, Inc. Models S-1S, S-1T, S-2,
S-2A, S-2S, and S-2B Airplanes
(formerly known as Pitts Models S-1S,
S-1T, S-2, S-2A, S-2S, and S-2B
Airplanes)

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
revise AD 96-12-03, which applies to
Aviat Aircraft, Inc. (Aviat) Models S-18S,
S-1T, S-2, S-2A, S-2S, and S-2B
airplanes that are equipped with aft
lower fuselage wing attach fittings
incorporating either part number (P/N)
76090, 2-2107-1, or 1-210-102. That
AD currently requires repetitively
inspecting the aft lower fuselage wing
attach fitting on both wings for cracks,
and modifying any cracked aft lower
fuselage wing attach fitting. Modifying
both aft lower fuselage wing attach
fittings eliminates the repetitive
inspection requirement of AD 96-12-03.
Aviat recently started incorporating
modified aft lower fuselage wing attach
fittings on newly manufactured
airplanes. The proposed AD would
retain the requirements of AD 96-12-03,
but would exempt airplanes that had the
modified aft lower fuselage wing attach
fittings incorporated at manufacture.
The actions specified by the proposed
AD are intended to prevent possible in-
flight separation of the wing from the
airplane caused by a cracked fuselage
wing attach fitting.

DATES: Comments must be received on
or before June 4, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 96-CE-23—

AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Aviat Aircraft, Inc., P.O. Box 1240
(postal service delivery), 672 South
Washington Street (express mail), Afton,
Wyoming 83110. This information also
may be examined at the Rules Docket at
the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Roger Caldwell, Aerospace Engineer,
FAA, Denver Aircraft Certification
Office, 26805 E. 68th Avenue, Room
214, Denver, Colorado 80249; telephone
(303) 342-1086; facsimile (303) 342—
1088.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 96-CE-23-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 96—-CE-23—-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Events Leading to the Proposed AD

AD 96-12-03, Amendment 39-9645
(61 FR 28730, June 6, 1996), applies to
Aviat Models S-1S, S-1T, S-2, S-2A,
S-2S, and S-2B airplanes that are
equipped with aft lower fuselage wing
attach fittings incorporating either part
number (P/N) 76090, 2—2107-1, or 1—
210-102. The AD currently requires
repetitively inspecting the aft lower
fuselage wing attach fitting on both
wings for cracks, and modifying any
cracked aft lower fuselage wing attach
fitting. Modifying both aft lower
fuselage wing attach fittings eliminates
the repetitive inspection requirement of
AD 96-12-03. Accomplishment of the
actions required by AD 96-12-03 is in
accordance with Aviat Service Bulletin
(SB) No. 25, dated April 3, 1996.

Aviat recently started incorporating
modified aft lower fuselage wing attach
fittings on newly manufactured Models
S-1S, S-1T, S-2, S-2A, S-2S, and S-2B
airplanes. In addition, Aviat revised SB
No. 25 (Revised November 12, 1996) to
include this airplane serial number
effectivity change.

The FAA'’s Determination

After examining the circumstances
and reviewing all available information
related to the incidents described above,
the FAA has determined that (1) those
airplanes with modified aft lower
fuselage wing attach fittings
incorporated at manufacture should be
exempt from AD 96-12-03; and (2) AD
action should be taken to prevent
possible in-flight separation of the wing
from the airplane caused by a cracked
fuselage wing attach fitting.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Aviat Models S-1S, S—
1T, S-2, S-2A, S-2S, and S-2B
airplanes of the same type design that
are equipped with aft lower fuselage
wing attach fittings incorporating either
P/N 76090, 2-2107-1, or 1-210-102, the
FAA is proposing to revise AD 96-12—
03. The proposed AD would retain the
requirements of AD 96-12-03, but
would exempt airplanes that had the
modified aft lower fuselage wing attach
fittings incorporated at manufacture.
Accomplishment of the proposed AD
would be in accordance with Aviat SB
No. 25, dated April 3, 1996, Revised
November 12, 1996.

Cost Impact

The FAA estimates that 500 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 2 workhours per airplane
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to accomplish the proposed initial
inspection, and that the average labor
rate is approximately $60 an hour. Parts
to accomplish the repetitive inspections
cost approximately $100 per airplane.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $110,000.
These figures do not take into account
the cost of repetitive inspections. The
FAA has no way of determining how
many repetitive inspections each
owner/operator may incur over the life
of the airplane.

In addition, AD 96-12-03 currently
requires the same inspections as the
proposed AD for all 500 of the affected
airplanes. The only difference is that
newly manufactured airplanes would be
exempt from the actions because they
have modified aft lower fuselage wing
attach fittings incorporated at
manufacture. Therefore, the cost impact
of the proposed AD for operators of all
affected airplanes is the same as AD 96—
12-03.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part

39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13, is amended by
removing Airworthiness Directive (AD)
96-12—-03, Amendment 39-9645, and by
adding a new AD to read as follows:

Aviat Aircraft, Inc.: Docket No. 96-CE-23-
AD. Revises AD 96-12-03, Amendment
39-9645.

Applicability: The following airplane
models and serial numbers, certificated in
any category, that are equipped with aft
lower fuselage wing attach fittings
incorporating part number (P/N) 76090, 2—
2107-1, or 1-210-102, and where these aft
lower fuselage wing attach fittings on both
wings have not been modified in accordance
with the ACCOMPLISHMENT
INSTRUCTIONS section of Aviat Service
Bulletin (SB) No. 25, dated April 3, 1996,
Revised November 12, 1996; or Aviat SB No.
25, dated April 3, 1996:

—Models S-1S, S-1T, S-2, S-2A, and S—
2S airplanes, all serial numbers.

—Model S-2B airplanes, serial numbers
5000 through 5348.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required initially within the
next 50 hours time-in-service (TIS) after the
effective date of this AD, unless already
accomplished (compliance with AD 96-12—
03), and thereafter at intervals not to exceed
50 hours TIS.

To prevent possible in-flight separation of
the wing from the airplane caused by a
cracked aft lower fuselage wing attach fitting,
accomplish the following:

(a) Inspect the aft lower fuselage wing
attach fitting on both wings for cracks in
accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of Aviat SB No. 25,
dated April 3, 1996, Revised November 12,
1996; or Aviat SB No. 25, dated April 3,
1996.

(b) If any cracked aft lower fuselage wing
attach fitting is found during any inspection
required by this AD, prior to further flight,
modify the cracked aft lower fuselage wing
attach fitting in accordance with the

ACCOMPLISHMENT INSTRUCTIONS
section of Aviat SB No. 25, dated April 3,
1996, Revised November 12, 1996; or Aviat
SB No. 25, dated April 3, 1996. Repetitive
inspections are no longer necessary on an aft
lower fuselage wing attachment fitting that
was found cracked and has the referenced
modification incorporated.

(c) Modifying the aft lower fuselage wing
attach fitting on both wings in accordance
with the ACCOMPLISHMENT
INSTRUCTIONS section of Aviat SB No. 25,
dated April 3, 1996, Revised November 12,
1996; or Aviat SB No. 25, dated April 3,
1996, is considered terminating action for the
repetitive inspection requirement of this AD.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Denver Aircraft Certification Office,
26805 E. 68th Avenue, Room 214, Denver,
Colorado 80249. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Denver ACO. Alternative methods of
compliance approved in accordance with AD
96-12-03 are considered approved for this
AD.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Denver ACO.

(f) All persons affected by this directive
may obtain copies of the service bulletin
referred to herein upon request to Aviat
Aircraft, Inc., P.O. Box 1240 (postal service
delivery), 672 South Washington Street
(express mail), Afton, Wyoming 83110; or
may examine this service bulletin at the
FAA, Central Region, Office of the Assistant
Chief Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.

(9) This amendment revises AD 96-12-03,
Amendment 39-9645. Issued in Kansas City,
Missouri, on February 24, 1997.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 97-5470 Filed 3-5-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 97-NM-17-AD]

RIN 2120-AA64

Airworthiness Directives; Gulfstream

Aerospace Corporation Model G-159
(G-I) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).




10238

Federal Register / Vol. 62, No. 44 / Thursday, March 6, 1997 / Proposed Rules

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Gulfstream Model G-159 (G-I)
airplanes, that currently requires
repetitive inspections to detect cracks
and loose rivets in the forward brackets
for the main landing gear (MLG) uplock
beam assembly, and replacement of the
brackets, if necessary. This action would
require the installation of redesigned
brackets that preclude the potential for
cracking and loose rivets; when
accomplished, this installation would
constitute terminating action for the
currently required inspections. This
proposal is prompted by the
development of an installation that will
positively address the identified unsafe
condition. The actions specified by the
proposed AD are intended to prevent
failure of the bracket for the MLG
uplock beam assembly due to cracking
and loose rivets; such failure could
result in the inability to retract the MLG.
DATES: Comments must be received by
April 14, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 97-NM—
17-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Gulfstream Aerospace Corporation,
Technical Operations Department, P.O.
Box 2206, M/S D-10, Savannah, Georgia
31402-2206. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Christina Marsh, Aerospace Engineer,
Airframe and Propulsion Branch, ACE-
117A, FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
Campus Building, 1701 Columbia
Avenue, Suite 2-160, College Park,
Georgia 30337-2748; telephone (404)
305-7362; fax (404) 305—7348.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date

for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 97-NM-17-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
97-NM-17-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

In 1966, the FAA issued AD 66-10—
03, amendment 39-222 (31 FR 5660,
April 12, 1966), applicable to certain
Gulfstream Model G-159 airplanes, to
require repetitive dye penetrant and
visual inspections to detect cracks and
loose rivets in the forward brackets of
the main landing gear (MLG) uplock
beam assembly, and replacement of the
brackets, if necessary.

That action was prompted by reports
of cracks and loose rivets found in
brackets having part number (P/N)
159W10150-51/52. These conditions
were attributed to elongated rivet holes.

The requirements of that AD are
intended to prevent such cracking and
loose rivets, which could lead to the
failure of the bracket. Failure of the
bracket of the MLG uplock beam
assembly could result in the inability to
retract the MLG.

Actions Since Issuance of Previous Rule

As part of its on-going program to
address issues relevant to the continued
operational safety of the aging transport
fleet, the FAA, along with Gulfstream
Aerospace Corporation and several U.S.
and non-U.S. operators of the affected
airplanes, agreed to undertake the task
of identifying and implementing
procedures to ensure the continuing

structural airworthiness of aging
commuter-class airplanes. This group
reviewed selected customer bulletins
and aircraft service changes, applicable
to Gulfstream Model G-159 (G-I)
airplanes, to be recommended for
mandatory rulemaking action to ensure
the continued operational safety of these
airplanes.

Explanation of Relevant Service
Information

The group reviewed and
recommended Part Il of Grumman
Gulfstream Service Change No. 179,
dated March 15, 1966, for mandatory
regulatory action. (Part | of that service
change describes procedures for
repetitive inspections to detect cracks
and loose rivets in the forward brackets
of the MLG uplock beam assembly.
Those procedures were mandated by AD
66-10-03.) Part Il of the service change
describes procedures for replacing the
uplock beam support brackets (angles)
with brackets of an improved design
and having P/N 159W10150-71 and
—72. Installation of these improved
brackets eliminates the need for the
repetitive inspections.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 66-10-03. It would
continue to require repetitive dye
penetrant and visual inspections to
detect cracks and loose rivets in the
forward brackets of the main landing
gear (MLG) uplock beam assembly, and
replacement of the brackets, if
necessary. This new action also would
require that the currently-installed
brackets be replaced with the improved
brackets. Once this replacement is
accomplished, the previously required
inspections may be terminated. The
actions would be required to be
accomplished in accordance with the
service change described previously.

FAA's Determination for the Need to
Mandate the Replacement

The FAA has determined that long
term continued operational safety will
be better assured by design changes to
remove the source of the problem, rather
than by repetitive inspections. Long
term inspections may not be providing
the degree of safety assurance necessary
for the transport airplane fleet. This,
coupled with a better understanding of
the human factors associated with
numerous continual inspections, has led
the FAA to consider placing less
emphasis on inspections and more
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emphasis on design improvements. The
proposed replacement requirement is in
consonance with these considerations.

Cost Impact

There are approximately 146
Gulfstream Model G—-159 airplanes of
the affected design in the worldwide
fleet. The FAA estimates that 72
airplanes of U.S. registry would be
affected by this proposed AD.

The inspections that are currently
required by AD 66—-10-03 take
approximately 2 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
currently required actions on U.S.
operators is estimated to be $8,640, or
$120 per airplane, per inspection.

The terminating replacement that is
proposed in this AD action would take
approximately 12 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts would cost
approximately $425 per airplane. Based
on these figures, the cost impact of the
proposed requirements of this AD on
U.S. operators is estimated to be
$82,440, or $1,145 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the

location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-222 (31 FR
5660, April 12, 1966), and by adding a
new airworthiness directive (AD), to
read as follows:

Gulfstream Aerospace Corporation (formerly
Grumman): Docket 97-NM-17-AD.
Supersedes AD 66—-10-03, Amendment
39-222.

Applicability: Model G-159 (G-1)
airplanes; serial numbers (S/N) 1 through 12
inclusive, 14 through 83 inclusive, and 114;
on which main landing gear uplock beam
support brackets (angles) having part
numbers (P/N) 159W10150-71 and —72 are
not installed; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the brackets for the
main landing gear (MLG) uplock beam
assembly due to cracking and loose rivets,
which could result in the inability to retract
the MLG, accomplish the following:

(a) Within 50 hours time-in-service after
April 12, 1966 (the effective date of AD 66—
10-03, amendment 39-222), and thereafter at
intervals not to exceed 100 hours time-in-
service, accomplish the actions specified in
paragraphs (a)(1) and (a)(2) of this AD in
accordance with Grumman Gulfstream
Service Change No. 179, dated March 15,
1966:

(1) Conduct a dye penetrant inspection, in
conjunction with at least a 10X magnifying
glass, to detect cracks in the MLG uplock
beam forward brackets, P/N’s 159W10150-51
and -52; and

(2) Conduct a visual inspection of the
attachments of each bracket to the firewall
bulkhead and to the main gear uplock beam
for loose rivets caused by elongated rivet
holes.

(b) If any crack or loose rivet is found
during any inspection required by paragraph
(a) of this AD, prior to further flight,
accomplish either paragraph (b)(1) or (b)(2) of
this AD, in accordance with Grumman
Gulfstream Service Change No. 179, dated
March 15, 1966:

Note 2: Grumman Gulfstream Service
Change No. 179A, dated March 20, 1966,
contains additional procedural information
relevant to the inspection and replacement
requirements of this AD.

(1) Replace the bracket with a new or
serviceable bracket having P/N 159W10150—
51 or -52, as applicable. After this
replacement, continue to inspect in
accordance with paragraph (a) of this AD. Or

(2) Replace the bracket with a bracket
having P/N 159W10150-71 or -72, as
applicable. This replacement constitutes
terminating action for the inspection required
by paragraph (a) of this AD for the replaced
bracket.

(c) Within 1,000 hours time-in-service after
the effective date of this AD, replace the
brackets for the main landing gear (MLG)
uplock beam assembly with brackets having
P/N 159W10150-71 and —72, in accordance
with Part Il of Grumman Gulfstream Service
Change No. 179, dated March 15, 1966. Such
replacement constitutes terminating action
for the inspections required by this AD.

(d)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
66-10-03, amendment 39-222, are approved
as alternative methods of compliance with
this AD.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on February
27, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-5467 Filed 3-5-97; 8:45 am]
BILLING CODE 4910-13-U
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14 CFR Part 39
[Docket No. 86—CE—23—-AD]
RIN 2120-AA64

Airworthiness Directives; Pilatus
Britten-Norman Ltd. (formerly Britten-
Norman) BN2A MK. 111 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
revise AD 86-07-02, which currently
requires repetitively inspecting the
junction of the torque link lug and
upper case of the main landing gear
(MLG) torque link assemblies for cracks
on Pilatus Britten-Norman Ltd. (Pilatus
Britten-Norman) BN-2A, BN-2B, BN—
2T, and BN2A MK. 111 series airplanes,
and replacing any part found cracked
with a like part. The proposed AD
would remove from the applicability the
BN-2A, BN-2B, and BN-2T series
airplanes, and would retain the
repetitive inspection and replacement
(if necessary) requirements of AD 86—
07-02 for the BN2A MK. 111 series
airplanes. The proposed AD results from
the Federal Aviation Administration’s
determination that additional AD action
needs to be taken on the BN-2A, BN—-
2B, and BN-2T series airplanes. This
additional action will be addressed in a
separate AD. The actions specified by
the proposed AD are intended to
prevent failure of the main landing gear
caused by cracks in the torque link area,
which could lead to loss of control of
the airplane during landing operations.

DATES: Comments must be received on
or before May 12, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 86—-CE-23—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Pilatus Britten-Norman Limited,
Bembridge, Isle of Wight, United
Kingdom PO35 5PR; telephone 44-1983
872511; facsimile 44-1983 873246. This
information also may be examined at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Tom Rodriguez, Program Officer,
Brussels Aircraft Certification Division,
FAA, Europe, Africa, and Middle East

Office, c/o American Embassy, B—1000
Brussels, Belgium; telephone (32 2)
508.2717; facsimile (32 2) 230.6899; or
Mr. S.M. Nagarajan, Project Officer,
Small Airplane Directorate, Airplane
Certification Service, FAA, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone (816) 426—6932;
facsimile (816) 426-2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 86-CE—23-AD.” The postcard
will be date stamped and returned to the
commenter.

Availability of NPRM'’s

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 86-CE-23-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

The FAA has determined that reliance
on critical repetitive inspections on
aging commuter-class airplanes carries
an unnecessary safety risk when a
design change exists that could
eliminate or, in certain instances,
reduce the number of those critical
inspections. In determining what
inspections are critical, the FAA
considers (1) the safety consequences if

the known problem is not detected
during the inspection; (2) the
probability of the problem not being
detected during the inspection; (3)
whether the inspection area is difficult
to access; and (4) the possibility of
damage to an adjacent structure as a
result of the problem.

These factors have led the FAA to
establish an aging commuter-class
aircraft policy that requires
incorporating a known design change
when it could replace a critical
repetitive inspection. With this policy
in mind, the FAA conducted a review
of existing AD’s that apply to Pilatus
Britten-Norman BN-2A, BN-2B, BN-2T,
and BN2A MK. 111 series airplanes.
Assisting the FAA in this review were
(1) Pilatus Britten-Norman; (2) the
Regional Airlines Association (RAA); (3)
the Civil Aviation Authority of the
United Kingdom; and (4) several
operators of the affected airplanes.

From this review, the FAA has
identified AD 86-07-02,
Amendment39-5382, as one which falls
under the FAA'’s aging aircraft policy.
AD 86-07-02 currently requires
repetitively inspecting the junction of
the torque link lug and upper case of the
main landing gear (MLG) torque link
assemblies for cracks on Pilatus Britten-
Norman BN-2A, BN-2B, BN-2T, and
BN2A MK. 111 series airplanes, and
replacing any cracked part.

Pilatus Britten-Norman has developed
a modification that, when incorporated,
would eliminate the need for the
repetitive inspection requirement of AD
86-07-02 for the Pilatus Britten-Norman
BN-2A, BN-2B, and BN-2T series
airplanes. The requirements of AD 86—
07-02 should still apply for the Pilatus
Britten-Norman BN2A MK. 111 series
airplanes.

Applicable Service Information

Fairey Hydraulics Limited has issued
Service Bulletin (SB) 32-7, Issue 3,
dated January 30, 1990, and Fairey
Hydraulics Limited SB 32-10, Issue 2,
dated November 10, 1992. These SB’s
include procedures for inspecting the
junction of the torque link lug and
upper case of the MLG torque link
assemblies on Pilatus Britten-Norman
BN2A MK. 111 series airplanes. Pilatus
Britten-Norman SB BN-2/SB. 173, Issue
3, dated November 16, 1990, references
Fairey Hydraulic Limited SB 32-7; and
Pilatus Britten-Norman SB BN-2/
SB.209, Issue 1, datedNovember 30,
1992, references Fairey Hydraulic
Limited SB 32-10.
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The FAA'’s Determination

The FAA has examined all available
information related to this subject
matter and has determined that:

¢ AD 86—-07-02 should be revised to
remove the BN-2A, BN-2B, and BN-2T
series airplanes from the applicability of
the AD (the BN2A MK. 111 series
airplanes should still apply); and

« separate AD action should be taken
for the Pilatus Britten-NormanBN-2A,
BN-2B, and BN-2T series airplanes to
require a modification to the main
landing gear torque link assembly.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Pilatus Britten-Norman
BN2A MK. 111 series airplanes of the
same type design, the proposed AD
would revise AD 86—-07-02 by removing
the BN—-2A, BN-2B, and BN-2T series
airplanes from the applicability of that
AD. The requirement of repetitively
inspecting the junction of the torque
link lug and upper case of the MLG
torque link assemblies would be
retained for the BN2A MK. 111 series
airplanes. The FAA will propose
separate AD action for the BN-2A and
BN-2T series airplanes to require a
modification that, when incorporated,
would eliminate the repetitive
inspection requirement currently
required by AD 86-07-02.
Accomplishment of the proposed
inspections and would be accomplished
in accordance with the previously
referenced service bulletins.

Cost Impact

The FAA estimates that nine airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately one workhour per
airplane to accomplish the proposed
initial inspection, and that the average
labor rate is approximately $60 an hour.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $540 or $60
per airplane. This figure only takes into
account the cost of the proposed initial
inspection and does not take into
account the cost of the proposed
repetitive inspections. The FAA has no
way of determining the number of
repetitive inspections each of the
owners/operators would incur over the
life of the affected airplanes.

In addition, the proposed inspections
are currently required on the nine
affected airplanes. The proposed AD
would not require any additional
actions over that already required by AD
86-07-02.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not
a‘““significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Airworthiness Directive (AD)
86-07-02, Amendment 39-5382, and by
adding a new AD to read as follows:

Pilatus Britten-Norman LTD.: Docket No. 86—
CE-23-AD. Revises AD 86—-07-02,
Amendment 39-5382.

Applicability: Models MK. 111, BN2A MK.
111-2, and BN2A MK. 111-3 airplanes (all
serial numbers), certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the

requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required prior to further
flight after the effective date of this AD (see
Note 2) or within 100 hours time-in-service
(TIS) after the last inspection accomplished
in accordance with AD 86—-07-02, whichever
occurs later, and thereafter at intervals not to
exceed100 hours TIS.

Note 2: The “prior to further flight after the
effective date of this AD’” compliance time
was the original initial compliance time of
AD 86-07-02, and is being retained to
provide credit and continuity for already-
accomplished and future inspections.

To prevent failure of the main landing gear
caused by cracks in the torque link assembly
area, which could lead to loss of control of
the airplane during landing operations,
accomplish the following:

(a) Inspect the junction of the torque link
lug and upper case for cracks (using a 10-
power magnifying glass or by dye penetrant
methods) in accordance with Fairey
Hydraulics Limited Service Bulletin (SB) 32—
7, Issue 3, dated January 30, 1990, or Fairey
Hydraulics SB 32-10, Issue 2, dated
November 10, 1992, as applicable. Pilatus
Britten-Norman SB BN-2/SB. 173, Issue 3,
dated November 16, 1990, references Fairey
Hydraulic Limited SB 32-7; and Pilatus
Britten-Norman SB BN-2/SB.209, Issue 1,
dated November 30, 1992, references Fairey
Hydraulic Limited SB 32-10.

(b) If cracked parts are found during any
of the inspections required by this AD, prior
to further flight, replace the cracked parts
with airworthy parts in accordance with the
applicable maintenance manual.

(c) If the landing gear is replaced, only
equal pairs of the same manufacturer are
approved as replacement parts. Mixing of
different manufacturer landing gears is not
authorized.

(d) The intervals between the repetitive
inspections required by this AD may be
adjusted up to 10 percent of the specified
interval to allow accomplishing these actions
along with other scheduled maintenance on
the airplane.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the inspection requirements
of this AD can be accomplished.

() An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Brussels Aircraft Certification
Division, Europe, Africa, Middle East office,
FAA, c/o American Embassy, 1000 Brussels,
Belgium. The request should be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Brussels Aircraft
Certification Division. Alternative methods of



10242

Federal Register / Vol. 62, No. 44 / Thursday, March 6, 1997 / Proposed Rules

compliance approved for AD 86-07-02 are
considered approved as alternative methods
of compliance for this AD.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Brussels Aircraft
Certification Division.

(9) All persons affected by this directive
may obtain copies of the documents referred
to herein upon request to Fairey Hydraulics
Limited, Claverham, Bristol, England; or
Pilatus Britten-Norman Limited, Bembridge,
Isle of Wight, United Kingdom PO35 5PR, as
applicable; or may examine these documents
at the FAA, Central Region, Office of the
Assistant Chief Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri 64106.

(h) This amendment revises AD 86-07-02,
Amendment 39-5382.

Issued in Kansas City, Missouri, on
February 25, 1997.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 97-5491 Filed 3-5-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 2
[Docket No. 97N-0023]
RIN 0910-AA99

Chlorofluorocarbon Propellants in
Self-Pressurized Containers;
Determinations That Uses Are No
Longer Essential; Request for
Comments

AGENCY: Food and Drug Administration,
HHS.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Food and Drug
Administration (FDA) is seeking public
comment on the policy it is considering
for adoption on making and
implementing determinations that uses
of chlorofluorocarbons (CFC’s) currently
designated essential will no longer be
deemed essential under the Clean Air
Act due to the availability of safe and
effective medical product technology
that does not use CFC'’s. Essential-use
products are exempt from FDA’s ban on
the use of CFC propellants in FDA-
regulated products and the
Environmental Protection Agency’s
(EPA’S) ban on the use of CFC’s in
pressurized dispensers. The agency is
taking this action because it is
responsible for determining which
products containing CFC’s or other
ozone-depleting substances are an

essential use under the Clean Air Act.
FDA is soliciting comments on this
policy to assist the agency in striking an
appropriate balance that will best
protect the public health, both by
ensuring the availability of an adequate
number of treatment alternatives and by
curtailing the release of ozone-depleting
substances.

DATES: Written comments by May 5,
1997.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Wayne H. Mitchell, Center for Drug
Evaluation and Research (HFD-7), Food
and Drug Administration, 7500 Standish
PI., Rockville, MD 20855, 301-594—
2041.

SUPPLEMENTARY INFORMATION:
I. Background

Under §2.125 (21 CFR 2.125), any
food, drug, device, or cosmetic in a self-
pressurized container that contains a
CFC propellant for a nonessential use is
adulterated, or misbranded, or both,
under the Federal Food, Drug, and
Cosmetic Act. This prohibition is based
on scientific research indicating that
CFC’s reduce the amount of ozone in the
stratosphere and thereby increase the
amount of ultraviolet radiation reaching
the earth. An increase in ultraviolet
radiation will increase the incidence of
skin cancer, and produce other adverse
effects of unknown magnitude on
humans, animals, and plants. Section
2.125(d) exempts from the adulteration
and misbranding provisions of
§2.125(c) certain products containing
CFC propellants that FDA determines
provide unique health benefits that
would not be available without the use
of a CFC.

These products are referred to in the
regulation as essential uses of CFC’s and
are listed in §2.125(e). Under § 2.125(f),
any person may petition FDA to request
additions to the list of uses considered
essential. To demonstrate that the use of
a CFC is essential, the petition must be
supported by an adequate showing that:
(1) There are no technically feasible
alternatives to the use of a CFC in the
product; (2) the product provides a
substantial health, environmental, or
other public benefit that would not be
obtainable without the use of the CFC;
and (3) the use does not involve a
significant release of CFC’s into the
atmosphere or, if it does, the release is
warranted by the consequence if the use
were not permitted.

EPA regulations implementing the
provisions of section 610 of the Clean
Air Act (42 U.S.C. 7671i) contain a
general ban on the use of CFC’s in
pressurized dispensers, such as
metered-dose inhalers (MDI’s) (40 CFR
82.64(c) and 82.66(d)). These EPA
regulations exempt from the general ban
“medical devices” that FDA considers
essential and that are listed in
§2.125(e). Section 601(8) of the Clean
Air Act (42 U.S.C. 7671(8)) defines
“medical device” as any device (as
defined in the Federal Food, Drug, and
Cosmetic Act), diagnostic product, drug
(as defined in the Federal Food, Drug,
and Cosmetic Act), and drug delivery
system, if such device, product, drug, or
drug delivery system uses a class | or
class Il ozone-depleting substance for
which no safe and effective alternative
has been developed (and, where
necessary, approved by the
Commissioner of Food and Drugs (the
Commissioner)); and if such device,
product, drug, or drug delivery system
has, after notice and opportunity for
public comment, been approved and
determined to be essential by the
Commissioner in consultation with the
Administrator of EPA (the
Administrator). Class | substances
include CFC’s, halons, carbon
tetrachloride, methyl chloroform,
methyl bromide, and other chemicals
not relevant to this document (see 40
CFR part 82, appendix A to subpart A).
Class Il substances include
hydrochlorofluorocarbons (HCFC’s) (see
40 CFR part 82, appendix B to subpart
A).

Production of ozone-depleting
substances is being phased out
worldwide under the terms of the
Montreal Protocol on Substances that
Deplete the Ozone Layer (Montreal
Protocol), Sept. 16, 1987, S. Treaty Doc.
No. 10, 100th Cong., 1st sess., 26 I.L.M.
1541 (1987). In accordance with the
provisions of the Montreal Protocol,
under authority of Title VI of the Clean
Air Act (section 601 et seq.),
manufacture of CFC’s in the United
States was generally banned as of
January 1, 1996. To receive permission
to manufacture CFC’s in the United
States after the phaseout date,
manufacturers must obtain an
exemption from the phaseout
requirements from the Parties to the
Montreal Protocol. Procedures for
securing an essential-use exemption
under the Montreal Protocol are
described in the most recent request by
EPA for applications for exemptions (60
FR 54349, October 23, 1995). Firms that
wish to use CFC’s manufactured after
the phaseout date in medical devices (as
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defined in section 601(8) of the Clean
Air Act) covered under section 610 of
the Clean Air Act must receive
exemptions for essential uses under the
Montreal Protocol.

Faced with the statutorily mandated
phaseout of the production of CFC’s,
drug manufacturers are developing or
have developed alternatives to MDI’s
and other self-pressurized drug dosage
forms that do not contain ozone-
depleting substances. Examples of these
alternative dosage forms are MDI’s that
use such non-ozone-depleting
substances as propellants and dry-
powder inhalers (DPI’s). FDA has
recently approved the first CFC-free
MDI, 3M Pharmaceuticals Inc.’s
albuterol sulfate product, ProventilOd
HFA; although a determination has not
yet been made on whether this product
is a technically feasible alternative to
the use of CFC'’s, this approval gives the
subject matter of this advance notice of
proposed rulemaking (ANPRM) a
particular timeliness. The current or
future availability of “technically
feasible alternatives to the use of a
[CFC]” may mean that the existing
listing of a use in §2.125(e) would no
longer reflect current conditions. It is
with this situation in mind that FDA is
publishing this ANPRM regarding
agency determinations that certain uses
of ozone-depleting substances are no
longer essential.

FDA has determined that it would be
most productive to set out the following
tentative policy on the elimination of
essential uses in an ANPRM. The
agency believes that providing an
opportunity for the fullest public
participation at the earliest possible
stage in the agency decisionmaking
process in this matter is appropriate to
assist FDA in striking an appropriate
balance that will best protect the public
health, both by ensuring the availability
of an adequate number of treatment
alternatives and by curtailing the release
of ozone-depleting substances. In
striking this balance, FDA intends to
assess a number of factors and is
interested in public comment on them.
In establishing its policy on the
elimination of essential uses, FDA will
assess the potential beneficial effects of
reducing CFC emissions from drug
products broadly, based on the amount
of CFC emissions that would be
avoided, the stratospheric ozone
depletion that would be averted, and the
resulting decline in incidence of UV-B-
related adverse human health effects,
including human cancers and cataracts.
FDA will also assess the beneficial
public health effects of continued
availability of CFC-containing drug
products broadly, based on the

availability, safety, and efficacy of
alternatives, in full consideration of
differences in patients’ medical
circumstances, physiological sensitivity,
and acceptability of use, among others.
FDA is specifically soliciting comments
on how it should develop information to
assist in striking this balance and how

it should further balance the need for
timely action. FDA also believes that
there is adequate time to publish an
ANPRM and respond to comments but
will endeavor to complete this
rulemaking process in a timely fashion.
Because the first potential technically
feasible alternatives are just now coming
on the market, it will take a significant
amount of time for manufacturers to
collect and present the postmarketing
safety and patient acceptance data that
the agency will need to determine if the
products are, in fact, technically feasible
alternatives (see section I1.B. of this
document).

11. Proposed Policy

FDA has tentatively determined that
certain uses of CFC’s, listed in §2.125(e)
as essential, can no longer be considered
to be essential. FDA is considering
proposing to remove these uses from the
list of essential uses in a rulemaking to
be initiated soon. Uses no longer
considered essential are discussed in
section Il.A. of this document. FDA also
expects that certain uses still considered
to be essential will cease to be
considered essential as new technology
develops. Section 11.B. of this document
describes the policy that FDA has
tentatively determined will be used in
making determinations that these uses
of CFC’s are no longer essential. FDA
has worked closely with EPA in
developing the following policy and this
ANPRM reflects those discussions. This
policy will also be the subject of a
notice of proposed rulemaking to
incorporate the policy into FDA
regulations.

A. Listed Uses That Are No Longer
Considered Essential

1. Metered-Dose Steroid Human Drugs
for Nasal Inhalation

Steroid human drugs for nasal
inhalation are currently available using
metering atomizing pumps rather than
nasal MDI’s. The availability of such
products as Beconased AQ and
Vancenaseld AQ (beclomethasone
dipropionate monohydrate), Nasarel
and Nasalide (flunisolide), Flonase
(fluticasone propionate), and Nasacortd
AQ (triamcinolone acetonide), and the
widespread patient acceptance of these
products, indicate to FDA that using
CFC’s in metered-dose steroid human

drugs for nasal inhalation can no longer
be considered to be essential and FDA
has tentatively determined to remove
the use from §2.125(e).

2. Drug Products That Are No Longer
Being Marketed

Several of the essential uses listed in
§2.125(e) exempt only a single
approved drug product and, in a few
cases, that drug product is no longer
being marketed (or is no longer being
marketed in a formulation containing
CFC’s). FDA has tentatively determined
that an essential use for which no drug
product is currently being marketed
should no longer be considered to be
essential. The absence of a demand for
the product sufficient for even one
company to market it is highly
indicative that the use is not essential.
Therefore, FDA has tentatively
determined to remove the following
uses from §2.125(e): Polymyxin B
sulfate-bacitracin zinc-neomycin sulfate
soluble antibiotic powder without
excipients, for topical use on humans;
and contraceptive vaginal foams for
human use.

B. Criteria for Determination That a Use
Is No Longer Essential

1. Therapeutic Classes

In evaluating petitions submitted
under 82.125(f) requesting that a new
use be listed as essential, FDA has not
required a showing that technically
feasible non-CFC alternatives to a
product contain the same active
ingredient or active moiety! as the drug
product that would be the subject of the
proposed essential use. Thus, if other
drug products, containing other active
moieties, are available for treatment of
the same condition, they may be
considered technically feasible
alternatives to the proposed essential-
use product. Many of the drug products
marketed under §2.125 are
pharmacologically closely related, are
indicated for the treatment of the same
conditions, and may be considered to be
treatment alternatives. In evaluating
whether a use remains essential, FDA
believes that it is appropriate to evaluate
these treatment alternatives together as
a therapeutic class. In this regard, FDA
has tentatively determined that metered-
dose corticosteroid human drugs for oral
inhalation and metered-dose short-

121 CFR 314.108(a) defines active moiety as
meaning ‘‘the molecule or ion, excluding those
appended portions of the molecule that cause the
drug to be an ester, salt (including a salt with
hydrogen or coordination bonds), or other
noncovalent derivative (such as a complex, chelate,
or clathrate) of the molecule, responsible for the
physiological or pharmacological action of the drug
substance.”
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acting adrenergic bronchodilator human
drugs for oral inhalation are appropriate
therapeutic classes for essential-use
determinations. The determination of
whether drug products that are not
members of either therapeutic class
represent essential uses of CFC’s will be
made under the criteria set out in
section 11.B.2. of this document.

FDA has tentatively determined that
all drugs currently marketed under
§2.125(e)(2) should be considered to be
members of the therapeutic class
“metered-dose corticosteroid2 human
drugs for oral inhalation.” These drugs
contain the following active moieties:

* beclomethasone
» dexamethasone
« flunisolide

« fluticasone

« triamcinolone

FDA has tentatively determined that
drugs containing the following active
moieties currently marketed under
§2.125(e)(3) should be considered to be
members of the therapeutic class
“metered-dose short-acting adrenergic
bronchodilator human drugs for oral
inhalation”:

« albuterol

* bitolterol

* isoetharine

* isoproterenol

* metaproterenol
« pirbuterol

* terbutaline

Adrenergic bronchodilator drug
products containing the active moiety
salmeterol are not included in the
therapeutic class because of the longer
duration of action and different
indication of usage of salmeterol as
compared to metered-dose short-acting
adrenergic bronchodilator human drugs
for oral inhalation. Adrenergic
bronchodilator drug products
containing the active moiety
epinephrine are also not included in the
class because epinephrine is the only
active moiety used in drug products
sold over-the-counter (OTC). These OTC
drug products are available to patients
who may not have access to prescription
drugs. Therefore, FDA has tentatively
determined that prescription drug
products should not be considered as
alternatives to drug products containing
epinephrine. The determination of
whether a drug product containing
salmeterol or epinephrine constitutes an

2The active ingredients in all drug products
currently marketed under the essential use for
metered-dose steroid human drugs for oral
inhalation are members of the subclass of
substances known as corticosteroids. FDA has
tentatively determined that it would be more
accurate to use the more specific term
corticosteroids rather than the more general term
steroids to describe the therapeutic class.

essential use would be considered
under the criteria for an individual
active moiety discussed in section
11.B.2. of this document.

The use of CFC’s in any drug product
that is a member of a therapeutic class
described above would no longer be
considered essential if, for each
therapeutic class:

1. Three distinct alternative products,
representing at least two different active
moieties, are being marketed, with the
same route of delivery, for the same
indication, and with approximately the
same level of convenience of use as the
products containing CFC’s. At least two
of the three alternative products must be
MDI’s.

2. Adequate supplies and production
capacity exist for the alternative
products to meet the needs of the
population indicated for the therapeutic
class.

3. At least 1 year of postmarketing use
data for each product are available.
There should be persuasive evidence of
patient acceptance in the United States
of each of the alternative products.

4. There is no persuasive evidence to
rebut a presumption that all significant
patient subpopulations are served by the
alternative products.

FDA believes that making essential-
use determinations for an entire class of
closely related drug products will
expedite the elimination of drug
products that release ozone-depleting
substances. FDA recognizes that there
may be limited incentives to develop
alternative products containing every
active moiety currently marketed under
essential-use exemptions. By
eliminating the essential use by
therapeutic class, FDA will ensure that
these drugs do not remain on the market
longer than necessary.

FDA also hopes that the knowledge
that the essential use covering a given
product may be eliminated, even though
no alternative product exists containing
the same active moiety as that product,
may provide added incentive for the
manufacturer of that product to develop
an alternative product containing the
same active moiety. In addition, the
agency believes that requiring multiple
alternative drug products containing
multiple active moieties should ensure
that all significant patient populations
have safe and effective alternatives to
CFC-containing drug products.

A discussion of the application of
these criteria can be found in section
11.B.3 of this document.

Under the proposed policy being
considered for elimination of the
essential-use status of the therapeutic
classes, the essential-use status for
individual members of a therapeutic

class would only be eliminated when
the essential-use status for the
therapeutic class as a whole is
eliminated. FDA recognizes that this
approach may allow the essential-use
status of an individual member of a
therapeutic class to be retained despite
the marketing of one or more technically
feasible alternatives containing the same
active moiety, pending elimination of
the essential-use status for the
therapeutic class as a whole. In addition
to the policy FDA is considering for
elimination of the essential-use status of
the therapeutic classes described above,
FDA is considering a policy for
elimination of the essential-use status of
individual members of a therapeutic
class in advance of elimination of the
essential-use status for the therapeutic
class as a whole. Under this proposed
policy, the essential-use status of an
active moiety within a therapeutic class
would be eliminated when one
alternative product that contains the
same active moiety is being marketed.
All other elements of the policy
regarding therapeutic classes would
apply, including: The alternative
product is delivered by the same route
of administration, for the same
indication, and with approximately the
same level of convenience of use; there
are adequate supplies and production
capacity; at least 1 year of postmarketing
use data are available; and there is no
persuasive evidence to rebut a
presumption that all significant patient
subpopulations using that active moiety
are served by the alternative product.
Therapeutic classes would still be
evaluated under the proposed
therapeutic class policy, and alternative
products used in the evaluation of the
essential-use status of a member of the
therapeutic class under the proposed
additional policy would also be used in
the evaluation of the class as a whole.
FDA requests public comment on these
approaches, and other possible
approaches, for the elimination of the
essential-use status of individual
members of the therapeutic classes and
the therapeutic classes as a whole.

2. Individual Active Moieties

In examining the essential-use status
of drug products when FDA has not
already made a tentative determination
that a currently listed essential use can
no longer be considered to be essential,
or when the drug is not a member of one
of the therapeutic classes described in
section I1.B.1. of this document, FDA
will look at other drug products
containing the same active moiety as
possible technically feasible
alternatives. The use of CFC’s in any
drug product that is not a member of a
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therapeutic class described in section
11.B.1. of this document would no longer
be considered essential if:

1. One alternative product containing
the same active moiety is being
marketed, delivered by the same route
of administration, for the same
indication, and with approximately the
same level of convenience of use
compared to the product containing
CFC’s.

2. Adequate supplies and production
capacity exist to meet the needs of the
population indicated for the alternative
drug product containing the active
moiety.

3. At least 1 year of postmarketing use
data for the product are available. There
should be persuasive evidence of
patient acceptance in the United States
of the alternative product.

4. There is no persuasive evidence to
rebut a presumption that all significant
patient subpopulations are served by the
alternative product.

A discussion of the application of
these criteria can be found in section
11.B.3. of this document.

Drug products marketed under the
following current essential uses would
generally be evaluated under the above
“individual active moieties” criteria:

* Metered-dose ergotamine tartrate drug
products administered by oral
inhalation for use in humans.

« Intrarectal hydrocortisone acetate for
human use.

» Anesthetic drugs for topical use on
accessible mucous membranes of
humans where a cannula is used for
application.

* Metered-dose nitroglycerin human
drugs administered to the oral cavity.

* Metered-dose cromolyn sodium
human drugs administered by oral
inhalation.

« Metered-dose ipratropium bromide for
oral inhalation.

» Metered-dose atropine sulfate aerosol
human drugs administered by oral
inhalation.3

* Metered-dose nedocromil sodium
human drugs administered by oral
inhalation.

* Metered-dose ipratropium bromide
and albuterol sulfate, in combination,
administered by oral inhalation for
human use.

« Sterile aerosol talc administered
intrapleurally by thoracoscopy for
human use.

3The evaluation of the essential use status of drug
products containing atropine sulfate may be an
exception to the application of the criteria set out
in section I1.B. of this document. Drug products
containing atropine sulfate were never
commercially marketed under §2.125, but were
manufactured for the U.S. Army for use by armed
services personnel. The unique status of this use
may require that other criteria be applied to it.

As discussed in section 11.B.1. of this
document, the essential-use status of
drugs containing the active moieties
epinephrine and salmeterol will also be
evaluated under the “individual active
moieties” criteria.

FDA requests public comment on the
appropriateness of potentially
eliminating such essential uses and
criteria outlined here.

3. Discussion of Criteria

In arriving at the tentative criteria for
evaluating the essential-use status of the
two therapeutic classes, FDA has kept in
mind that the MDI is the most widely
accepted delivery system for
administering drugs by oral inhalation
for the treatment of asthma and chronic
obstructive pulmonary disease.
Physicians and patients value an MDI’s
compact size and ease of use. Because
these factors are important and help
ensure that patients receive appropriate
medical treatment, FDA would require
that at least two of the alternative
products be available as an MDI. FDA is
also aware that not all patients may
tolerate a given drug product.
Accordingly, FDA has reached the
tentative conclusion that there must be
products representing at least two
different active moieties before FDA
will consider that there are technically
feasible alternatives to the therapeutic
class. FDA is proposing that there be
three distinct drug products. FDA
wishes to ensure that there are
substantial differences among the
alternative products in order to give
patients a wide variety of therapeutic
options. Therefore, a drug product and
a second generic drug product that
refers to the first drug product to gain
approval, under section 505(j) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 355(j)), would not generally
be considered to be two distinct drug
products for purposes of evaluating the
essential-use status of the drug.

For most of the essential uses that
would be evaluated under the
“individual active moieties’ criteria,
there is only one product being
marketed under each essential use.
Therefore, requiring the availability of
more than one alternative would appear
to be inadvisable.

Because of their larger size and
relative lack of convenience of use, FDA
does not consider currently available
nebulizers to be technically feasible
alternatives to MDI’s. Currently
available delivery systems that FDA
considers to be technically feasible
alternatives to MDI’s using CFC’s are

multiple-dose DPI’s# and MDI’s that do
not contain CFC’s. Continuing changes
in technology may give FDA reason to
revisit this tentative determination.

In evaluating whether adequate
supplies and production capacity exist
for the alternative product or products
to meet the needs of the patient
population indicated for drug products
covered by an essential use, FDA’s
analyses will be flexible, but with one
overarching principle: To ensure that
there are no significant shortages of drug
product that could harm the public
health of the United States. Factors such
as multiple production sites, to secure a
steady supply if there is an interruption
at one site, would be considered
favorably in this regard.

In evaluating postmarketing use data
and evidence of patient acceptance
under the third criterion, FDA
anticipates that it may be useful for
sponsors of alternative products to
conduct large postmarketing studies,
preferably in the U.S. clinical practice
setting, directly comparing their product
which does not contain CFC’s to the
CFC-containing product for which it
would be considered an alternative. It
may also be possible for several
sponsors to jointly commission a large
postmarketing clinical study of their
common products. In addition to the
formal studies described above,
manufacturers of alternative products,
or other persons requesting the
elimination of an essential use, may
wish to submit to FDA a review of
postmarketing surveillance data from
FDA’'s MEDWATCH program, the
spontaneous reporting systems of other
countries, and all other available
postmarketing data after a potential
alternative product has been marketed
in the United States for a period of 1
year. FDA has tentatively concluded
that foreign data would not be
considered acceptable as the sole
evidence of patient acceptance, but
these data will be considered in
addition to U.S. postmarketing use data
in cases where U.S. formulations and
foreign formulations have been shown
to be the same or substantially similar.
The term “‘patient acceptance’ here

4Single-dose DPI’s that are currently marketed in
the United States would not be considered
technically feasible alternatives to MDI’s using
CFC’s. The agency has tentatively determined that
these single-dose DPI’s do not approximate the
convenience of MDI’s because patients must carry
both the single-dose DPI device and a supply of the
drug. The patient must also load the device prior
to each use. The comparative inconvenience of
single-dose DPI’s does not warrant their being
considered technically feasible alternatives. The
agency also believes that these single-dose DPI’s
have not shown adequate levels of patient
acceptance.
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assumes that the alternative products
have adequate safety, tolerability,
effectiveness, and compliance. Because
information regarding patient
acceptance is not routinely captured by
postmarketing surveillance, such
assessments should be incorporated into
the proposed formal clinical studies.

In evaluating the last criterion, that
there is no persuasive evidence to rebut
a presumption that all significant
patient subpopulations are served by the
alternative product, FDA believes that
there should be a strong presumption
that, if the first three criteria are met,
then all relevant subpopulations will be
adequately served by alternative
products. If FDA is not already in
possession of evidence indicating the
presence of a subpopulation served only
by a product containing CFC’s, then the
burden of producing compelling
scientific evidence that there is a
subpopulation served only by a product
containing CFC’s would be placed on
anyone opposing the determination that
a use is no longer essential.

C. Implementation

FDA currently intends to publish a
notice of proposed rulemaking after the
comment period for this ANPRM closes.
That proposed rule would eliminate
essential uses for steroid human drugs
for nasal inhalation and for drugs that
are no longer marketed. The proposed
rule would also codify the criteria for
elimination of essential uses discussed
in section I1.B. of this document. FDA
intends to use the preamble of the
proposed rule to respond to comments
on this ANPRM.

As the criteria for eliminating
essential uses are met, FDA will propose
elimination of essential uses for the
appropriate therapeutic classes or
individual active moieties. FDA intends
that such proposals will be published
and finalized in an expeditious manner.

FDA is aware that the proposed policy
contained in this ANPRM is, to a certain
degree, predicated on the assumption
that drug manufacturers are aggressively
developing alternatives to products
containing CFC’s. If this assumption is
less than fully met, FDA recognizes that
it may have to take an even more active
role in encouraging the development of
technically feasible alternatives.
Furthermore, FDA contemplates
reexamining the effectiveness of the
policy set out in this ANPRM 1 to 3
years after the publication of the first
final rule implementing the policy set
out in this ANPRM. If this
reexamination reveals that alternatives
to CFC’s are not being aggressively
developed, FDA will consider
eliminating essential uses where

manufacturers of drug products covered
by those uses have not demonstrated
due diligence in developing alternative
products.

D. Analysis of Impacts

FDA is required to examine the
impacts of its proposed rules under
Executive Order 12866 and the
Regulatory Flexibility Act (5 U.S.C.
601-612). Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Regulatory Flexibility Act requires
agencies to analyze regulatory options if
the proposed rule is expected to have a
significant impact on a substantial
number of small entities. FDA is
soliciting information and data to help
it examine the impacts that a proposed
rule based on this advance notice would
have. In order to help the agency
prepare these analysis, FDA requests
comments on the following impact
questions:

1. Are the incentives discussed in the
ANPRM adequate to spur the needed
market innovation? Are there alternative
means of introducing appropriate
market incentives?

2. Assuming that an alternative
product is approved for marketing, what
is the estimated cost of obtaining
postmarketing data supporting the new
product as a technologically feasible
alternative? How much time would be
necessary? What other costs should the
agency consider?

3. How much would it cost to obtain
the data including the postmarketing
study discussed in the ANPRM? How
much would it cost to obtain the data
excluding such a postmarketing study?
What are the components of this
estimate (e.g., person-hours, contract
dollars, etc.)?

4. How much time should be allowed
for phasing out a CFC-containing
product no longer considered essential?

5. Are there other alternative policies
that the agency should consider that
would achieve the stated goals and be
less burdensome to patients that use
these products and/or to the industry
that provides the products?

I11. Other Rulemaking Proceedings
Regarding CFC’s

In the very near future, FDA intends
to propose a rule regarding criteria to be
applied in agency determinations to add
new essential uses to §2.125(e). The
agency is not soliciting comments on

this separate rulemaking proceeding,
and is only mentioning the matter here
to provide a more complete picture of
FDA'’s current plans regarding the
regulation of CFC-containing drug
products. FDA does not intend to
respond to any comments regarding this
issue at this time; those persons wishing
to comment on this issue should wait
until the proposed rule is published.

Consistent with the phaseout
provisions of the Clean Air Act, the
proposed rule regarding the addition of
new essential uses will provide new and
substantially more stringent criteria for
determining that a use is essential.
Specific criteria will be proposed for
both investigational drugs and
commercially marketed drugs.

FDA currently intends that this
proposed rule will provide a
restructuring of § 2.125(e) to eliminate
essential uses that cover an entire class
of drugs, such as current §2.125(¢)(3)
“metered-dose adrenergic
bronchodilator human drugs for oral
inhalation.” In their place, FDA will
propose to list the use of every active
moiety currently marketed under the
current class essential use. This will
mean that an individual wishing to
market, for example, an adrenergic
bronchodilator where the active moiety
is not listed will need to petition FDA
to amend §2.125(e) to add the use of the
active moiety.

The proposed rule would also
eliminate out-of-date transitional
provisions, and make other similar
nonsubstantive housekeeping changes.

The agency has determined to go
directly to a proposed rule on these
provisions of the agency’s policy, rather
than requesting comment on them in
this or another ANPRM, in order to
accelerate consideration of the new
more stringent criteria for determining
when new uses are essential. FDA
believes that as the agency will soon be
eliminating essential uses, it would be
a waste of scarce agency resources, as
well as inconsistent with the general
policy favoring the phase out of ozone-
depleting substances, to create new
essential uses unless an extraordinary
showing of public benefit can be made.

Interested persons may, on or before
May 5, 1997, submit to the Dockets
Management Branch (address above)
written comments regarding this
ANPRM. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.
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Dated: February 28, 1997.
William B. Schultz,
Deputy Commissioner for Policy
[FR Doc. 97-5495 Filed 3-5-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Chapter |
[Docket No. FR-4170-N-07]

Native American Housing Assistance
and Self-Determination Negotiated
Rulemaking Committee; Meetings

AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.

ACTION: Notice of Negotiated
Rulemaking Committee Meetings.

SUMMARY: This notice announces three
series of negotiated rulemaking
meetings sponsored by HUD to develop
the regulations necessary to carry out
the Native American Housing
Assistance and Self-Determination Act
of 1996 (NAHASDA) (Pub. L. 104-330,
approved October 26, 1996).

DATES: The meetings will be held on:

1. March 20, 21, 22, 24, 25, 26, and
27, 1997.

2. April 8,9, 10, and 11, 1997.

3. April 24, 25, 26, 28, 29, 30, and
May 1, 1997.

The meetings will begin at
approximately 9:00 am and end at
approximately 5:00 pm on each day,
local time.

ADDRESS: The meetings will be held at
the Cheyenne Mountain Conference
Resort, 325 Broadmoor Valley Road,
Colorado Springs, CO 8096; telephone
(719) 576-4600 or 1-800-588-6532; fax
(719) 576-4711 (With the exception of
the “800” telephone number, these are
not toll-free numbers).

FOR FURTHER INFORMATION CONTACT:
Dominic Nessi, Deputy Assistant
Secretary for Native American
Programs, Department of Housing and
Urban Development, 1999 Broadway,
Suite 3390, Denver, CO; telephone (303)
675-1600 (voice) or 1-800-877—8339
(TTY for speech or hearing impaired
individuals) (With the exception of the
800" number, these are not toll-free
numbers).

SUPPLEMENTARY INFORMATION: The
Secretary of HUD has established the
Native American Housing Assistance &
Self-Determination Negotiated
Rulemaking Committee (Committee) to
negotiate and develop a proposed rule
implementing NAHASDA. HUD will

hold three series of meetings during
March and April 1997 in Colorado
Springs, Colorado to discuss the
regulatory implementation of
NAHASDA. The meetings will be held
on the following dates:

1. March 20, 21, 22, 24, 25, 26, and
27, 1997.

2. April 8,9, 10, and 11, 1997.

3. April 24, 25, 26, 28, 29, 30, and
May 1, 1997.

The agenda planned for the meetings
includes: (1) the development of
regulatory language by workgroups; (2)
discussion and approval of the draft
regulatory language by the full
Committee; and (3) other agenda items
which may be agreed upon by the
Committee.

The meetings will be open to the
public without advance registration.
Public attendance may be limited to the
space available. Members of the public
may make statements during the
meeting, to the extent time permits, and
file written statements with the
Committee for its consideration. Written
statements should be submitted to the
address listed in the FOR FURTHER
INFORMATION section of this notice.
Summaries of Committee meetings will
be available for public inspection and
copying at the same address.

The location and dates of any future
meetings will be published in the
Federal Register. HUD will make every
effort to publish such notice at least 15
calendar days prior to each meeting.

Dated: March 3, 1997.
Kevin Emanuel Marchman,
Acting Assistant Secretary for Public and
Indian Housing.
[FR Doc. 97-5564 Filed 3-5-97; 8:45 am]
BILLING CODE 4210-33-P

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Parts 202 and 206
RIN 1010-AB57

Amendments to Gas Valuation
Regulations for Indian Leases

AGENCY: Minerals Management Service,
Interior.

ACTION: Notice of meeting and reopening
of public comment period.

SUMMARY: The Minerals Management
Service (MMS) is reopening the public
comment period for a proposed rule
published in the Federal Register on
September 23, 1996, 61 FR 49894,
amending its regulations governing the
valuation for royalty purposes of natural
gas produced from Indian leases.

DATES: Comments must be submitted on
or before April 4, 1997. The committee
meeting will be on March 26, 1997.
ADDRESSES: MMS will hold a meeting of
the Indian Gas Valuation Negotiated
rulemaking committee on March 26,
1997, in the conference room at: Golden
Hill Office Complex, 12600 West Colfax
Avenue, Suite B200, Golden, Colorado.
Written comments, suggestions, or
objections regarding this proposed
amendment should be sent to the
following addresses. For comments sent
via the U.S. Postal Service use: Minerals
Management Service, Royalty
Management Program, Rules and
Publications Staff, P.O. Box 25165, MS
3101, Denver, Colorado 80225-0165.
For comments via courier or overnight
delivery service use: Minerals
Management Service, Royalty
Management Program, Rules and
Publications Staff, MS 3101, Building
85, Denver Federal Center, Room A-
212, Denver, Colorado 80225-0165.
FOR FURTHER INFORMATION CONTACT:
David S. Guzy, Chief, Rules and
Publications Staff, phone (303) 231-
3432, FAX (303) 231-3194, e-Mail
David__Guzy@smtp.mms.gov.
FOR FURTHER INFORMATION CONTACT:
David S. Guzy, Chief, Rules and
Procedures Staff, at (303) 231-3432.

I. SUPPLEMENTARY INFORMATION:
Background

On September 23, 1996, MMS
published a notice of proposed
rulemaking in the Federal Register (61
FR 49894) to amend the valuation
regulations for gas production from
Indian leases. The framework for the
proposed rule was the product of an
Indian Gas Valuation Negotiated
Rulemaking Committee. The proposed
rulemaking provided for a 60-day
comment period, which ended
November 22, 1996, and was extended
to December 3, 1996, by a Federal
Register Notice (61 FR 59849, November
25, 1996). during the public comment
period MMS received 13 written
comments: 7 responses from industry, 4
from industry trade groups or
associations, 1 from an Indian tribe, and
1 from an Indian agency. A public
hearing was held in Oklahoma City,
Oklahoma, on October 23, 1996.

1. Comments on Proposed Rule

MMS proposed to revise the current
regulations regarding the valuation of
gas production from Indian leases to
accomplish the following:

¢ To ensure that Indian mineral
lessors receive the maximum revenues
from mineral resources on their land
consistent with the Secretary of the



10248

Federal Register / Vol. 62, No. 44 / Thursday, March 6, 1997 / Proposed Rules

Interior’s (Secretary) trust responsibility
and lease terms; and,

« To improve the regulatory
framework so that information is
available which would permit lessees to
comply with the regulatory
requirements at the time that royalties
were due.

All commenters endorsed the concept
of revising the existing regulations to
provide simplicity and certainty,
decrease administrative costs, and
decrease litigation. Industry generally
supports the use of independent
published index prices for valuing gas
produced from Indian leases. Industry
also supports the concept of an
alternative ‘““percentage increase” to
satisfy the dual accounting requirement
contained in most Indian leases to the
extent the use of this alternative
methodology is voluntarily chosen by
the lessee. Industry does not support the
language in the proposed rule and
objects to:

« the safety net concept for
nondedicated sales,

¢ the separate dual accounting
requirement on natural gas liquids, and

« the gross proceeds requirement if
gas production was subject to a previous
contract which was the subject of a gas
contract settlement. The Council of
Petroleum Accountants Societies
(COPAS) states “The COPAS
representative on the Committee voted
in favor of the original index-based
formula at the Committee’s May, 1995
meeting based on the belief that the use
of that formula would satisfy both the
gross proceeds and major portion
clauses contained in most Indian leases,
with the exception of gas sold under
certain high-priced contracts.”

MMS agrees the gross proceeds
requirement in the proposed rule
dealing with the issue of gas contract
settlements changed the Committee’s
agreement that the index formula was to
replace both the gross proceeds
requirement and the major portion
requirement. The MMS would like to
receive comments on a concept where
contract settlement proceeds would be
royalty bearing, but would not require a
monthly gross proceeds comparison to
the index formula. MMS will view
contract settlement proceeds to be part
of gross proceeds when value is
determined by gross proceeds such as
for production from a dedicated
contract, or in nonindex areas where the
initial value is determined under the
gross proceeds context. For index areas,
MMS will require the gross proceeds of
gas sold under nondedicated contracts
to be calculated only if the contract

settlement proceeds per MMBTU when
added to the 80 percent of the safety net
price exceeds the formula value for the
month including any increase for dual
accounting. This computation would be
made after the safety net prices were
reported to the MMS by the lessee.
Specifically, under this concept, MMS
would revise §206.172(b)(2)(ii) to read
as follows:

This paragraph applies to gas not sold
under a dedicated contract and that was
subject to a previous contract which was
part of a gas contract settlement. If the
contract settlement proceeds per
MMBTU added to the 80 percent of the
safety net prices calculated at
§206.172(e)(4)(i) exceeds the index-
based value that applies to the gas under
this section (including any adjustments
required under § 206.176), then the
value of the gas is the higher of the
value determined under this section
(including any adjustments required
under §206.176) or § 206.174.

MMS specifically requests comments
on these revised paragraphs. You do not
need to comment on the rest of the rule.
MMS will respond to all comments in
a final rule.

February 28, 1997.
Lucy R. Querques,
Associate Director for Royalty Management.
[FR Doc. 97-5493 Filed 3-5-97; 8:45 am]
BILLING CODE 4310-MR-M

DEPARTMENT OF TRANSPORTATION
Federal Railroad Administration

49 CFR Parts 223 and 239
[FRA Docket No. PTEP-1, Notice No. 2]
RIN 2130-AA96

Passenger Train Emergency
Preparedness

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking;
dates and locations of public hearings.

SUMMARY: By notice of proposed
rulemaking (NPRM) published on
February 24, 1997 (62 FR 8330), FRA
proposed a rule to require minimum
Federal safety standards for the
preparation, adoption, and
implementation of emergency
preparedness plans by railroads
connected with the operation of
passenger trains, including freight
railroads hosting the operations of rail
passenger service. In that notice, FRA

announced that it would soon schedule
two public hearings to allow interested
parties the opportunity to comment on

issues addressed in the NPRM.

DATES: Public Hearings: The date of the
first public hearing is Friday, April 4 at
8:30 a.m. in Chicago, Illinois, and the
date of the second public hearing is
Monday, April 7 at 8:30 a.m. in New
York City, New York. Any person
wishing to participate in a public
hearing should notify the Docket Clerk
by telephone (202—-632-3198) or by mail
at the address provided below at least
five working days prior to the date of
the hearing and submit three copies of
the oral statement that he or she intends
to make at the hearing. The notification
should identify the hearing in which the
person wishes to participate, the party
the person represents, and the particular
subject(s) the person plans to address.
The notification should also provide the
Docket Clerk with the participant’s
mailing address. FRA reserves the right
to limit participation in the hearings of
persons who fail to provide such
notification.

ADDRESSES: (1) Docket Clerk: Written
notification should identify the docket
number and must be submitted in
triplicate to the Docket Clerk, Office of
Chief Counsel, Federal Railroad
Administration, RCC-10, 400 Seventh
Street, S.W., Washington, D.C. 20590.
(2) Public Hearings: The hearing
scheduled for April 4 in Chicago will be
held in the Special Events Room, Suite
200 on the Second Floor, Corporate
Conference Center, 200 W. Adams
Street, Chicago, Illinois 60606. The
hearing scheduled for April 7 in New
York City will be held in Room 305C of
the Federal Building at 26 Federal Plaza,
New York, N.Y. 10278.

FOR FURTHER INFORMATION CONTACT: Mr.
Edward R. English, Director, Office of
Safety Assurance and Compliance, FRA,
400 Seventh Street, S.W., Washington,
D.C. 20590 (telephone number: 202—
632-3349), or David H. Kasminoff, Esq.,
Trial Attorney, Office of Chief Counsel,
FRA, 400 Seventh Street, S.W.,
Washington, D.C. 20590 (telephone:
202-632-3191).

Issued in Washington, D.C., on March 3,
1997.
Donald M. Itzkoff,

Deputy Federal Railroad Administrator.
[FR Doc. 97-5545 Filed 3-3-97; 3:39 pm]

BILLING CODE 4910-06-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 600

[Docket No. 970213030-7030-01; I.D.
020597B]

RIN: 0648-AJ77

Central Title and Lien Registry for
Limited Access Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Advance notice of proposed
rulemaking; request for comments.

SUMMARY: NMFS requests comments
about a central registry (Registry) for
limited access permits (LAPs). The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) requires us to
establish the Registry. The Registry will
be the exclusive means of perfecting
title to LAPs. It will also be the
exclusive means of perfecting security
interests in, assignments of, and liens
and other encumbrances (collectively
Liens) against LAPs.

We want the public’s guidance before
proposing regulations.

DATES: Comments must be submitted by
April 7, 1997.

ADDRESSES: Send comments to: Michael
L. Grable, Chief, Financial Services
Division, NMFS, 1315 East West
Highway, Silver Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT:
Michael L. Grable at (301) 713-2390.
SUPPLEMENTARY INFORMATION:
Conservation and management
sometimes requires limiting access to
Federally-managed fisheries. Only
parties with LAPs can fish in these
fisheries. Some LAPs are transferable
independently of fishing vessels
(Transferable). Others are not.

The Sustainable Fisheries Act of 1996
(SFA) is Public Law 104-297. The SFA
amended the Magnuson-Stevens Act.
One SFA provision requires NMFS to
establish the Registry:

* * * the Secretary [of Commerce] shall
establish an exclusive central registry system
(which may be administered on a regional
basis) for limited access system permits
established under section 303(b)(6) or other
Federal law, including individual fishing
quotas, which shall provide for the
registration of title to, and interests in, such
permits * * *,

Section 110(d) of the SFA makes the
Registry the legally exclusive means of
perfecting LAP titles and Liens (except
Federal tax Liens).

Before establishing the Registry,
NMFS wants the public’s guidance. We
welcome comments from anyone, but
particularly want guidance from:

1. Fisheries parties who will buy and
sell LAPs,

2. Creditors and other parties who
will file Liens for registration against
LAPs, and

3. The Regional Fishery Management
Councils.

We welcome comments about any
Registry aspect, but particularly want
guidance about the following:

1. Who should administer the
Registry?

The SFA allows us either to
administer the Registry or contract for
its administration. We are considering
the former alternative because:

a. The Registry’s perpetual nature
requires continuity,

b. Similar functions often appear to be
governmentally administered, and

c. Many Registry title aspects involve
LAP administration functions we
already perform.

Should we administer the Registry, or
should we contract for its
administration? Which is the better
alternative, and why?

2. Where should we locate the
Registry?

Almost 90 per cent of all Transferable
LAPs involve Alaska’s fisheries. NMFS’
Regional Office in Juneau, AK,
administers these through its Restricted
Access Management (RAM) Division.

If we administer the Registry, Juneau,
AK, could be the most efficient and
effective Registry location and the RAM
Division the Registry’s most suitable
manager. A comparable example of a
centralized national registry is the U.S.
Coast Guard’s National Vessel
Documentation Center (NVDC) in
Falling Waters, WV.

A centralized Registry could consider
ways to facilitate filings from all parts
of the country. One alternative could be
similar to a NVDC approach that allows
facsimile filings contingent upon
receiving original documentation within
10 calendar days. If we adopted this
approach, a facsimile’s date and time
could be the date and time of perfection
if the original documentation were
timely received. Otherwise, the date and
time the Registry received the original
documentation would be the date and
time of perfection.

The centralization alternative
includes only the Registry portion of
LAP functions. Regular LAP
administrative functions (issuance,
renewal, transfer approval, etc.) would
remain in their present regional
locations.

3. Should the Registry register LAPs
that are not Transferable?

About 60 per cent of all LAPs are
Transferable. They can be bought and
sold. They have market value. They can
be pledged as collateral.

The other 40 per cent are not
Transferable. They cannot be
independently bought and sold. They
have no independent market value.
They are not useful as collateral. Most
of them generally follow the titles of the
fishing vessels to which they relate.
They have no commercial significance
apart from those vessels.

Although the SFA does not limit
registration to Transferable LAPs, we
question whether there is a practical
reason to register LAPs that are not
Transferable. The Registry’s purpose is
perfecting title to, and Liens against,
LAPs. This benefits LAP buyers, sellers,
lenders, and other lienholders. LAPs
that are not Transferable do not
separately involve any of these parties.

4. Should initial title registration be
voluntary or mandatory for all
Transferable LAPS?

In the first alternative, registration
would be voluntary for all Transferable
LAPs, except those to which title
transfers, or against which Liens, were
filed for registration. Registration would
be mandatory for the excepted LAPs.
The Registry would, without LAP
holder requests, register these LAPs and
bill LAP holders for the registration fees.

In the second alternative, registration
of all Transferable LAPS would be
mandatory. This might produce a more
stable and dependable Registry that
affords all LAP holders, buyers, lenders,
and other lienholders greater security
and assurance. Potential objections to
mandatory registration, however,
include:

a. Those planning neither to sell nor
pledge their LAPs might object to
mandatory registration’s time and cost,

b. Mandatory registration could be
burdensome for seasonal LAPs, and

c. Registering all LAPs might cause
unnecessary Government work.

Regular LAP administration records
disclose the authorized holders of all
LAPs. We could automatically register
title in the names of the authorized
holders and charge a moderate fee for it
(the SFA requires a fee). This would
minimize the time and cost of
mandatory registration. The alternative
in question No. 5 might minimize the
seasonal LAP problem.

5. How should the Registry treat
seasonal LAPs that merely allocate
periodic catch quantities for continuous
LAPSs?

The Pacific halibut and sablefish
fishery, for example, has two types of
LAPs. The first type is Quota Share
(Access) permits. These are continuous
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LAPs allowing access to the fishery. The
second type is Individual Fishing Quota
(Allocation) permits. These are seasonal
LAPs that annually allocate the amount
of fish each Access permit holder may
catch that season. Allocation permit
holders may transfer only 10 per cent of
allocated catch quantity.

Separately including this fishery’s
Allocation permits in the Registry
would be burdensome and complicated
for everyone. Excluding Allocation
permits could compromise minor
commercial interests in the Allocation
permit’s limited transferability, but the
time and expense of doing otherwise
might not be worth the limited benefit.

One alternative we are considering
would be for initial title registration of
this fishery’s Access permits (and
payment of the registration fee) to
include automatic registration of all
subsequent Allocation permits (in the
name of the LAP title holders of record
and without payment of additional
registration fees). This would prevent
Access permit holders from having each
year to register their seasonal Allocation
permits and pay annual registration
fees. Under this alternative, Liens
against the Access permits would also
encumber the corresponding Allocation
permits.

6. How should we determine LAP
“value”?

The SFA limits Registry fees to
amounts not exceeding 0.5 per cent of
LAP “value.” Fees may be less, but not
more, than this. We must determine the
“value” of all LAPs included in the
Registry.

Some LAPs have commonly known
market values. We have market-value
ranges for other LAPs because buyers
and sellers have disclosed purchase
prices to us. There may, however, be
little or no market-value data for some
LAPs.

Valuation problems should mostly be
limited to initial title registration. The
registration of subsequent title transfers
should involve purchase prices or other
consideration that we can objectively
value. Where known, we could apply
market values to LAPs transferred by
gift, trade, or inheritance.

If initial registration fees are a modest
flat fee for all, the valuation problem
might be mostly limited to determining
that the fee does not exceed 0.5 per cent
of the ““value” of LAPs for which little
or no market data exists. We are unsure
how to establish the “value” of these
LAPs.

7. What fees should the Registry
charge?

The SFA requires fees for initial title
registration (Initial Fee) and subsequent
title-transfer registration (Transfer Fee).

It does not authorize fees for registering
Liens (or their renewal, release,
assumption, assignment, etc.) or for any
other Registry service.

Presumably, Registry fees should
offset Registry expenses.

Unless fees other than the specifically
authorized ones are possible, title and
title-transfer registrants will have to bear
the cost of all Registry services.
Although it might be more equitable if
the Registry could also charge the cost
of Lien or other services to those seeking
them, the SFA does not authorize this.

How should we determine the Initial
Fee? Should it be a modest flat fee or 0.5
per cent of market value, whichever is
less? If so, what should control the flat
fee’s amount? Should it, instead, be a
specified percentage (not exceeding
0.5%) of market value? If so, what
should control the percentage’s amount?
Should we publish a schedule of
average market values representative of
various LAPs and base the percentage
on those values?

Under the mandatory title-registration
alternative, the Initial Fee could be
moderate. There are about 23,000
Transferable LAPs, if Pacific halibut and
sablefish Allocation permits are
included. If not, there are about 14,500.
Under the voluntary title-registration
alternative, however, the Initial Fee may
have to be substantially higher.

How should we determine the
Transfer fee, and what should control its
amount? Should it be a specified
percentage (within the statutory
maximum) of LAP purchase price? If so,
what should control the percentage’s
amount? This alternative could include
provisions to determine market value
for LAP gifts, inheritances, trades, and
other title transfers involving
considerations other than market value.

Recent title-transfer activity for
Transferable LAPs indicates about 2,300
title transfers annually.

8. How should we respond when LAP
holders required to register LAP titles
and pay registration fees do not do so?

This would apply to all LAP holders
included in a mandatory Registry. In a
voluntary Registry, it would apply only
to those who sell or pledge their LAPs
or whose LAPs are otherwise subjected
to Liens. The Registry must be able to
compel appropriate performance. How
should it do this? What should the
penalties be?

9. What Lien registrations should the
Registry allow?

One alternative we are considering
would limit registerable Liens to:

a. Secured interests in LAPs to which
the LAPs’ holders have, by their
signatures, consented,

b. Liens authorized or constituted by
the judgments or orders of duly
constituted courts of competent
jurisdiction, and

c. Other Liens authorized by State or
Federal statute.

Should the Registry allow other types
of Liens to be registered? Why? Could
this create problems or be burdensome?

10. Should the Registry attempt to
validate any title or Lien?

One alternative we are considering is
to accept the validity of title or Lien
filings that meet the Registry’s minimal
filing requirements. Under this
alternative, the Registry would not
attempt to determine the completeness,
accuracy, or validity of any documents
filed.

11. Should the Registry do anything to
help prevent unauthorized signatures?
One alternative might be requiring
signatures to be notarized. Would this
be useful? Is there a better approach?

12. Should the Registry require using
a standard form for filing Liens for
registration?

One alternative we are considering is
to require using a form fulfilling the
Registry’s minimum filing requirements.
This seems to be the practice under the
Uniform Commercial Code (UCC). For
consensual Liens, the Registry could
require both the lienholder and the LAP
holder to sign this form. Nonconsensual
Liens would not require the LAP
holder’s signature, but could require
specifying the nature of, and authority
for, the nonconsensual Liens. All forms
could identify: the name and address of
the LAP holder, the name and address
of the lienholder, the LAP against which
the Lien is to be registered, and the
effective date of the Lien.

Would the use of a standard form
expedite registration or make it more
reliable? If so, what should the form
require?

13. Should Lien filing forms be
accompanied by the Lien
documentation upon which the filings
are based?

If the Registry were to register all
Liens that met its minimal filing
requirements, should Lien
documentation accompany Lien filing
forms? If so, why, and what should the
Registry do with this documentation?

14. Should Lien registrations require
periodic renewal?

One alternative we are considering is
for Lien registrations to expire if
lienholders do not renew them within a
certain time. This seems to be the UCC
practice. If we should adopt this
alternative, what should the periodic
renewal period be?

15. How should the Registry handle
registering Lien releases?
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The UCC practice seems to involve
release forms signed by lienholders.

16. What Lien data should the
Registry register, and how long should
the Registry maintain them?

Should the Registry register only
lienholders’ names and addresses?
Would registering other Lien
characteristics (e.g., nature, amount, and
maturity) be useful? Should the Registry
perpetually maintain all Lien data or
periodically purge all data about
terminated Liens?

17. Should the Registry require using
a specific form for filing LAP title
transfers for registration and, if so, what
should it include?

We are considering this alternative,
because it might expedite title-transfer
registration or make it more reliable.

For voluntary transfers, the form
could be signed by the LAP seller and
purchaser and could include: the
identity of the LAP whose title seller
transfers to purchaser, the date seller
transfers title to purchaser, and the
accompanying instrument evidencing
seller’s transfer of title to purchaser.

For involuntary transfers, the form
could be signed by the party to whom
title involuntarily transfers and include:
the identity of the LAP interest whose
title involuntarily transfers, the date
title involuntarily transfers, and the
nature of the accompanying instrument
evidencing involuntary title transfer.

18. Should any evidence of title
transfer the Registry might require
contain original signatures or would a
copy of the original evidence be
sufficient?

19. Should the Registry perpetually
maintain any evidence of title transfer it
might require?

20. Should the Registry make
available for public inspection any
evidence of title transfer it might
maintain and, if so, how and under
what circumstances?

21. Should the Registry provide title
abstracts (or any other written record of
LAP title and lien registration)?

The statute does not authorize the
Registry to charge fees for this purpose.
If the Registry provided this, its cost
might have to be recovered primarily
from fees that the statute authorizes the
Registry to collect for title transfers.
What would the effect be if the Registry
did not provide this? If it did, should it
limit provision to certain users for
certain purposes? What data should this
include?

22. How should the Registry best
provide for nonjudicial foreclosure
(NJF)?

The SFA requires the Registry to
provide:

* * * 3 mechanism for filing notice of a
nonjudicial foreclosure * * * by which the
holder of a senior security interest acquires
or conveys ownership of a permit * * *
[and] the interests of the holders of junior
security interests are released when the
permit is transferred * * *.

How should the Registry best comply?
One alternative we are considering is
adapting the UCC’s NJF procedure.
Under this alternative, we would
register an NJF title transfer only if one
of the following two conditions apply:

a. The LAP holder and all registered
lienholders junior (Junior Lienholders)
to the senior security interest being
foreclosed nonjudicially (NJF Security)
first notify the Registry in writing that
they consent to the recordation of the
NJF title transfer; or

b. Absent such consent:

i. The holder of the NJF Security (NJF
Lienholder) certifies to the Registry that
the NJF Lienholder:

A. Is contractually entitled to NJF,

B. Has, at least 21 calendar days
before such certification, notified the
LAP Holder and all Junior Lienholders
and given the LAP Holder and all Junior
Lienholders the opportunity to object in
writing to the Registry about the NJF
title transfer; and

ii. The Registry has received no such
objection.

If either of these two conditions
apply, the Registry would register NJF
title transfer to the NJF Lienholder.

If neither of these two conditions
applied, the Registry would not register
NJF title transfer.

All NJF title transfers would release
only such registered Liens as are junior
to the NJF Security. The Registry would
not release any registered Liens senior
to the NJF security, and the title
transferred by NJF would continue
subject to the unreleased Liens.

We would not adjudicate conflicting
interests. Conflicting interests would
have either to be settled by the consent
of all relevant parties or by adjudication
in a duly constituted court of competent
jurisdiction.

Are there better ways to implement
the NJF provisions? What are they and
why are they better than the alternative
suggested here?

23. If we adopt the alternative
suggested in question No. 22, what
certification requirements should the
Registry impose?

One alternative we are considering is
a certification, pursuant to 28 U.S.C.
1746, that:

a. The NJF Lienholder gave NJF title
transfer notice, at least 21 calendar days
before such certification, to the LAP
holder and all Junior Lienholders,

b. Such notice was in writing and
delivered to the LAP holder and each

Junior Lienholder both at the address of
record maintained at the Registry for the
LAP Holder and each Junior Lienholder
and at such other address as the NJF
Lienholder may have had cause to have
known was a better address,

¢. Such notice contained the notice
language required by the Registry’s
regulations,

d. The NJF Lienholder is contractually
entitled to NJF, and

e. Such certification is made in good
faith and without any design to hinder,
delay, or defraud the LAP holder or any
present or future lienholder or creditor
of the LAP holder.

24. When NJF title transfer is based on
consent, should the Registry require
using a standard filing form?

25. When NJF title transfer is based on
certification, should the Registry require
using a standard form of certification?

26. Under what circumstances should
the Registry register title transfer by
judicial foreclosure, as a result of
judgment enforcement, or otherwise by
involuntary transfer?

The SFA provides that the Registry
shall provide:

* * *procedures for changes in the
registration of title to such permits upon the
occurrence of involuntary transfers,
judicial* * * foreclosure of interests,
enforcement of judgments thereon, and
related matters deemed appropriate* * *.

The Registry would register
judgments as Liens against LAP title.
One alternative we are considering,
however, is that the Registry would not
register LAP title transfer by judicial
foreclosure (or as a result of judgment
enforcement or other involuntary
transfer) unless the party judicially
foreclosing (or enforcing a judgment or
causing an involuntary transfer)
presented to the Registry a bill of sale
(or other instrument causing title
transfer) issued pursuant to, or
confirmed by, the order of a duly
constituted court of competent
jurisdiction.

27. How best should the Registry
provide public access to Registry data,
and what Registry data should be
public?

We are considering putting Registry
data on the Internet. Are there
additional or better ways of providing
public access to Registry data?

We are considering making the
following data publicly available

a. LAP fishery;

b. LAP nature;

c. LAP holder’s name and address (tax
identification number and other
protected or confidential data would be
excluded);

d. Chronological listing of all LAP
Lien data (including names and
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addresses of all lienholders and
recordation dates for: initial recordation,
renewal, expiration, release,
assumptions, assignments, etc.); and

e. Complete chain of post-Registry
LAP title, including the name and
address of each party to whom LAP title
has been registered and the date of each
such title registration.

28. How should the Registry best
provide for the perfection of pre-
Registry Liens?

The SFA provides that:

Security interests on * * * [LAPs] that are
effective and perfected by otherwise
applicable law on the date of the final
regulations implementing * * * [the
Registry] shall remain effective and perfected
if, within 120 days after such date, the
secured party submits evidence satisfactory

to * * * [the Registry] and in compliance
with such regulations of the perfection of the
security.

The UCC is (in UCC States) the only
“otherwise applicable law” known to us
under which pre-Registry Liens against
LAPs could have been “perfected.”
Should we give priority to Liens
perfected under the UCC in strict
chronological precedence regardless of
the UCC jurisdiction involved? If so,
what evidence of UCC perfection and its
chronological precedence should we
require?

Are there any other “otherwise
applicable laws’ that we should
consider? If so, how would they relate
to perfection under the UCC?

What should the regulations require?

Before the SFA, we had informally
allowed lienholders to register with the
RAM Division their Liens against Alaska
LAPs. These informal filings are not
“perfected by otherwise applicable law”
and we cannot consider them in
determining pre-Registry Lien priorities.

We welcome all comments on any
other Registry aspects.

This advance notice of proposed
rulemaking has been determined to be
not significant for purposes of E.O.
12866.

Dated: February 28, 1997.
Nancy Foster,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 97-5540 Filed 3-5-97; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Procurement and Property
Management; Notice of Intent To
Extend a Currently Approved
Information Collection

AGENCY: Procurement and Property
Management, USDA.

ACTION: Notice and request for
comments.

SUMMARY: The Department of
Agriculture, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
continuing information collections, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13 (44
U.S.C. 3506(c)(2)(A)).

DATES: Comment should be received on
or before April 15, 1997.

ADDRESS: Direct all written comments to
Denise Patterson, USDA, Room 1520-S,
1400 Independence Avenue, SW,
Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Linda W.
Oliphant, (202) 720-3141, USDA, Room
1522-S, 1400 Independence Avenue,
SW, Washington, DC 20250.

SUPPLEMENTARY INFORMATION:

Title: Department of Agriculture
Guidelines for the Donation of Excess
Research Equipment under 15 U.S.C.
3710(i).

OMB Number: 0505-0019.

Expiration Date of Approval: April 30,
1997.

Type of Request: Intent to extend
currently approved information
collection.

Abstract: This action is necessary to
obtain approval for use of the forms
beyond the current expiration date. The
collection of this information will
substantiate that property donations are
based on need, usability and related to

agricultural sponsored education and
research activities. In addition, the
information enables the Department of
Agriculture to comply with the
requirement to report all donations of
excess research equipment under the
Stevenson-Wydler Innovation
Technology Act (Public Law 102-245),
U.S.C. 3710(i).

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 2 hours per
response.

Respondents: Not-for-profit
Institutions and State, local or Tribal
Organizations.

Estimated number of Respondents:
50.

Estimated Number of Responses per
Respondent: 1.

Estimate, Total Annual Burden on
Respondents: 100 hours.

Copies of this information collection
can be obtained from Linda W.
Oliphant, (202) 720-3141.

Comments: Comments are invited on:
(a) whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the collection of
information; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.
W.R. Ashoworth,

Director, Procurement and Property
Management.

[FR Doc. 97-5475 Filed 3-5-97; 8:45 am]
BILLING CODE 3410-PA-M

Forest Service

Clean Slate Ecosystem Management
Project; Nez Perce National Forest,
Idaho County, ID

AGENCY: Forest Service, USDA.

ACTION: Notice; intent to prepare
environmental impact statement.

SUMMARY: The Forest Service will
prepare an environmental impact
statement (EIS) to analyze and disclose
the environmental effects of applying
ecosystem management techniques
across the landscape in Main Slate and
North Fork Slate Creek drainages. The
area is located approximately 19 air
miles south of Grangeville, Idaho. Some
activities are planned within the North
Fork Slate Creek (#1850) Roadless Area.
This EIS will tier to the Nez Perce
National Forest Land and Resource
Management Plan and EIS, which
provide overall guidance for achieving
the desired forest condition of the area.
The purpose of the proposed action is
to improve overall vegetative conditions
and diversity, restore impacted aquatic
resources, and provide goods and
services to the public.

DATES: Written comments and
suggestions should be received by April
7, 1997 to receive timely consideration
in the preparation of the Draft EIS.
ADDRESSES: Send written comments and
suggestions on the proposed action,
requests for a map of the proposed
action, or requests to be placed on the
project mailing list to Jack Carlson,
District Ranger, Salmon River Ranger
District, HC 01, Box 70, White Bird,
Idaho 83554.

FOR FURTHER INFORMATION CONTACT:
Mike McGee, Planner, Salmon River
Ranger District, Nez Perce National
Forest, HC 01, Box 70, White Bird,
Idaho 83554, Phone (208) 839-2211.
SUPPLEMENTARY INFORMATION: The
following activities are proposed in the
Main Slate and North Fork Slate Creek
drainages to: Treat approximately 1,100
acres through the use of helicopter,
tractor, and cable logging systems,
which will produce approximately 8
million board feet (MMBF) of timber;
introduce fire for the treatment of both
activity generated and natural fuels; use
precommercial thinning of saplings and
small poles; provide commercial post
and pole material; improve watershed
conditions by implementing actions
such as cutslope revegetation, ditch
rocking, culvert replacement,
improvement of road drainage and
surfacing, partial or complete
obliteration on many sections of road,
and improvement of the trail system;
implement wildlife habitat
improvements; implement practices to
manage undesirable exotic vegetation;
modify existing fish habitat structures in
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Slate Creek; analyze and implement
access management prescriptions for the
existing road and trail system; develop
and enhance dispersed recreation sites;
and provide interpretive sites for the
public.

No new permanent roads would be
constructed. Some new construction of
temporary roads and helicopter log
landings would occur and some re-
construction of existing roads would
occur. Temporary roads that are
constructed or re-constructed will be
recontoured after use.

A watershed analysis, called the Slate
Creek Implementation Area Assessment,
was recently undertaken for the entire
Slate Creek watershed. The Clean Slate
project is located within the Slate Creek
watershed. One of the primary purposes
of this watershed analysis was to collect
and display historic conditions and
processes and document how
management activities have influenced
the current conditions of the watershed.
From this, management opportunities
were identified that would best fit with
the natural character and processes of
the watershed. This proposal is moving
forward with some of the
recommendations made in the Slate
Creek Watershed Assessment.

The Forest Service will consider a
range of alternatives to the proposed
action. One of these will be the “no
action” alternative, in which none of the
proposed action will be implemented.
Additional alternatives will examine
varying levels and locations for the
proposed activities, including entry into
the Roadless Area, to achieve the
proposal’s purposes, as well as to
respond to the issues and other resource
values.

Public participation is an important
part of the project, commencing with
the initial scoping process (40 CFR
1501.7), which starts with publication of
this notice and continues for the next 30
days. In addition, the public is
encouraged to visit with Forest Service
officials at any time during the analysis
and prior to the decision. The Forest
Service will be seeking information,
comments, and assistance from Federal,
State, and local agencies, the Nez Perce
Tribe, and other individuals or
organizations who may be interested in
or affected by the proposed action.

Comments from the public and other
agencies will be used in preparation of
the Draft EIS. The scoping process will
be used to:

1. Identify potential issues.

2. ldentify major issues to be analyzed
in depth.

3. Eliminate minor issues or those
which have been covered by a relevant
previous environmental analysis, such

as the Nez Perce National Forest Plan
EIS.

4. ldentify alternatives to the
proposed action.

5. Identify potential environmental
effects of the proposed action and
alternatives (i.e., direct, indirect, and
cumulative effects).

While public participation in this
analysis is welcome at any time,
comments received within 30 days of
the publication of this notice will be
especially useful in the preparation of
the draft EIS, which is expected to be
filed with the Environmental Protection
Agency and available for public review
in May, 1997. A 45-day comment period
will follow publication of a Notice of
Availability of the draft EIS in the
Federal Register. The comments
received will be analyzed and
considered in preparation of a final EIS,
which is expected to be filed in [July,]
1997. A Record of Decision will be
issued not less than 30 days after
publication of a Notice of Availability of
the final EIS in the Federal Register.

The Forest Service believes it is
important at this early stage to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft EISs must structure
their participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 513 (1978). Also,
environmental objections that could be
raised at the draft EIS stage but that are
not raised until after completion of the
final EIS may be waived or dismissed by
the courts. City of Angoon v. Hodel, 803
F.2d 1016, 1022 (9th Cir, 1986) and
Wisconsin Heritages Inc. v. Harris, 490
F.Supp. 1334, 1338 (E.D. Wis., 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45-day comment period so that
substantive comments and objections
are available to the Forest Service at a
time when it can meaningfully consider
them and respond to them in the final
EIS.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments should be as specific as
possible. Reviewers may wish to refer to
the Council on Environmental Quality
Regulations for implementing the
procedural provisions of the National
Environmental Policy Act at 40 CFR
1503.3 in addressing these points.

I am the responsible official for this
environmental impact statement.

Dated: January 31, 1997.
Coy G. Jemmett,

Forest Supervisor, Nez Perce National Forest,
Route 2, Box 475, Grangeville, ID 83530.

[FR Doc. 97-5543 Filed 3-5-97; 8:45 am]
BILLING CODE 3410-11-M

Yakima Province Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Yakima Province
Advisory Committee will meet on
March 12, 1997, in the Cle Elum Ranger
District office warehouse conference
room, 803 W. 2nd Street, Cle Elum,
Washington. The meeting will begin at
9:00 a.m. and continue until 3:00 p.m.
Agenda items to be covered will include
agency updates and information relative
to the development and role of an
advisory subcommittee in providing
advice on the Snoqualmie Pass
Adaptive Management Area. All Yakima
Province Advisory Committee meetings
are open to the public. Interested
citizens are welcome to attend.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this meeting
to Paul Hart, Designated Federal
Official, USDA, Wenatchee National
Forest, 215 Melody Lane, Wenatchee,
Washington 98801, 509-662—-4335.

Dated: February 25, 1997.
Glenn Hoffman,

Acting Forest Supervisor, Wenatchee
National Forest.

[FR Doc. 97-5458 Filed 3-5-97; 8:45 am]
BILLING CODE 3410-11-M

ARCTIC RESEARCH COMMISSION

Notice of Meeting

Notice is hereby given that the U.S.
Research Commission will hold its 46th
Meeting at 9:00 a.m. on Monday, March
24, 1997, at the National Science
Foundation, 4201 Wilson Boulevard,
Arlington, VA 22230. Agenda items
include:

(2) Call to order and approval of the

Agenda
(2) Approval of the minutes of the 45nd

Meeting
(3) Reports of Congressional Liaisons
(4) Agency Reports
(5) Research News

The focus of the meeting will be on
Arctic Ocean Research.

Any person planning to attend this
meeting who requires special
accessibility features and/or auxiliary
aids, such as sign language interpreters
must inform the Commission in advance
of those needs.
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Contact Person for More Information:
Dr. Garrett W. Brass, Executive Director,
Arctic Research Commission, 703-525—
0111 or TDD 703/306-0090.

Garrett W. Brass,

Executive Director.

[FR Doc. 97-5520 Filed 3-5-97; 8:45 am]
BILLING CODE 7555-01-M

ASSASSINATION RECORDS REVIEW
BOARD

Sunshine Act Meeting

DATE: March 13-14, 1997.
PLACE: ARRB, 600 E Street, NW,
Washington, DC.

STATUS: Closed.

MATTERS TO BE CONSIDERED:

1. Review and Accept Minutes of Closed
Meeting

2. Review of Assassination Records

3. Other Business

CONTACT PERSON FOR MORE INFORMATION:
Eileen Sullivan, Assistant Press and
Public Affairs Officer, 600 E Street, NW,
Second Floor, Washington, DC 20530.
Telephone: (202) 724-0088; Fax: (202)
724-0457.

David G. Marwell,

Executive Director.

[FR Doc. 97-5619 Filed 3-3-97; 5:12 pm]
BILLING CODE 6118-01-P

BROADCASTING BOARD OF
GOVERNORS

Sunshine Act Meeting

DATE AND TIME: March 11, 1997; 9:30
a.m.

PLACE: Cohen Building, Visitor’s Center,
First Floor, 330 Independence Ave.,
S.W., Washington, D.C. 20547.

OPEN MEETING: The members of the
Broadcasting Board of Governors (BBG)
will meet in open session to address a
variety of issues relating to U.S.
Government-funded non-military
international broadcasting. Among the
subjects on the agenda are the following:
opening remarks by the BBG Chairman;
approval of minutes of a previous
meeting; remarks by Kevin Klose,
Director-designate of the International
Broadcasting Bureau; remarks by Evelyn
Lieberman, new Director of the Voice of
America; and miscellaneous subjects
relating to the Board’s responsibilities
such as the annual report to the
President and the Congress.

CONTACT PERSON FOR MORE INFORMATION:
Persons interested in obtaining more
information about the meeting should

contact Brenda Thomas at (202) 401—
3736.

Dated: March 4, 1997.
David W. Burke,
Chairman.
[FR Doc. 97-5725 Filed 3-4-97; 2:37 pm]
BILLING CODE 8230-01-M

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: 1997 Economic Censuses
General Classification Schedule.

Form Number(s): NC-9923.

Agency Approval Number: None.

Type of Request: New collection.

Burden: 50,000 hours in FY98.

Number of Respondents: 300,000.

Avg. Hours Per Response: 10 minutes.

Needs and Uses: The 1997 Economic
Census will cover virtually every sector
of the U.S. economy. The Census
Bureau will implement the new North
American Industry Classification
System (NAICS) in the 1997 Economic
Census. The implementation of the
NAICS as a replacement for the 1987
Standard Industrial Classification (SIC)
system will require contacting
businesses to collect classification
information to update the 1997
Economic Census mailing lists.
Accurate and reliable industry and
geographic codes are critical to the
Bureau of Census statistical programs.
New businesses are assigned industry
classification by the Social Security
Administration (SSA). However,
approximately 22 percent of these
businesses cannot be assigned industry
codes because insufficient information
is provided on Internal Revenue Service
(IRS) Form SS—4. Since the 1992
Economic Censuses, the number of
unclassified businesses has grown to
almost 500,000.

In order to provide detailed industry
data reflecting NAICS for the 1997
Economic Censuses and the Standard
Statistical Establishment List (SSEL),
these unclassified businesses must be
assigned industry codes. The Census
Bureau has contracted with the Bureau
of Labor Statistics (BLS) to receive
classification information for
unclassified businesses. However,
differences in NAICS implementation
schedules, coverage, and updating

procedures between the two agencies
and our further attempts to assign
industry codes to these businesses based
on their name will still leave some
300,000 unclassified businesses on the
1997 Economic Censuses mail list. This
data collection, Form NC-9923, is
designed to obtain classification
information for different types of
industries including reflecting changes
from the SIC to NAICS and provide
current information on physical
locations.

Affected Public: Business or other for-
profit, Not-for-profit institutions.

Frequency: Every five years.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13 USC,
Sections 131 and 224.

OMB Desk Officer: Jerry Coffey, (202)
395-7314.

Copies of the above information
collection proposal can be obtained by
calling or writing Linda Engelmeier,
DOC Forms Clearance Officer, (202)
482-3272, Department of Commerce,
room 5312, 14th and Constitution
Avenue, NW, Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Jerry Coffey, OMB Desk
Officer, room 10201, New Executive
Office Building, Washington, DC 20503.

Dated: February 27, 1997.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-5490 Filed 3-5-97; 8:45 am]
BILLING CODE 3510-07-P

Submission For OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: Annual Capital Expenditures
Survey.

Form Number(s): ACE-1, ACE-1(l),
ACE-2, ACE-2(l).

Agency Approval Number: 0607—
0782.

Type of Request: Revision of a
currently approved collection.

Burden: 114,000 hours.

Number of Respondents: 46,000.

Avg. Hours Per Response: 2.5 hours.

Needs and Uses: The Census Bureau
plans the continuing information
collection for the 1996 and 1997 Annual
Capital Expenditures Survey (ACES)
measuring capital investment in new



10256

Federal Register / Vol. 62, No. 44 / Thursday, March

6, 1997 / Notices

and used structures and equipment. The
ACES is the sole source of detailed
comprehensive statistics on actual
business spending by domestic, private,
nonfarm businesses operating in the
United States. Major changes from the
1995 collection of ACES data are the
annual collection of data form
businesses with one to four employees
and nonemployers, and a request from
employer businesses for data on total
company sales and receipts, and sales
and receipts for the three ACES
industries with the largest sales and
receipts.

Business spending data are used to
evaluate the quality of estimates of gross
domestic product, develop monetary
policy, analyze business asset
depreciation, and improve estimates of
capital stock for productivity analysis.
Industry analysts use these data for
market analysis, economic forecasting,
identifying business opportunities,
product development, and business
planning.

Affected Public: Business or other for-
profit, Not-for-profit institutions.

Frequency: Annually.

Respondent’s Obligation: Mandatory.

Legal Authority: (Title 13 USC,
Sections 182, 224, and 225.

OMB Desk Officer: Jerry Coffey, (202)
395-7314.

Copies of the above information
collection proposal can be obtained by
calling or writing Linda Engelmeier,
DOC Forms Clearance Officer, (202)
482-3272, Department of Commerce,
room 5312, 14th and Constitution
Avenue, NW, Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Jerry Coffey, OMB Desk
Officer, room 10201, New Executive
Office Building, Washington, DC 20503.

Dated: February 28, 1997.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-5542 Filed 3-5-97; 8:45 am]
BILLING CODE 3510-07-M

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: Study of Privacy Attitudes.

Form Number(s): None (automated
instrument).

Agency Approval Number: 0607—
0822.

Type of Request: Revision of a
currently approved collection.

Burden: 396 hours.

Number of Respondents: 1,200.

Avg. Hours Per Response: 20 minutes.
Needs and Uses: The Census Bureau
is interested in privacy issues—such as,
the public’s attitude toward individual
privacy, the Census Bureau’s privacy

practices, and the potential use of
administrative records and collecting
Social Security numbers (SSNs—for
several reasons. Most notable is the
steady decline in response rates to the
Census Bureau’s mailed questionnaire
in the last five decennial censuses,
which may reflect the growing apathy
toward and mistrust of the Federal
government. A clear understanding of
the public’s beliefs regarding the Census
Bureau and its practices may help
decennial census planners offset the
trend in declining responses rates and
address new methods to acquire data.
The purpose of this survey, along with
former collections, is to:

Determine and clarify the public’s
opinion of: (1) The Federal government
and Census Bureau in general; (2) the
Census Bureau’s privacy and
confidentiality policies; (3) the extent to
which the Census Bureau adheres to its
own privacy guidelines; (4) the Census
Bureau’s expanded use of
administrative records and possible
interest in collecting SSNs in the future;
(5) the notion of an “administrative
records—only census’ in 2010; and (6)
the utility of adopting and
communicating fair information use
principles.

Assess change in the public’s
attitudes on privacy-related issues on a
yearly basis. The 1996, 1997, and 1998
privacy studies, along with the
inaugural survey—the 1995 Joint
Program in Statistical Methods (JPSM)
study, will help inform decisions on
Census 2000. Beginning in 1999,
privacy studies will be part of the
research and experimentation program
for the 2010 census.

The Study of Privacy Attitudes was
formerly known as the “‘Study of Public
Attitudes Towards Administrative
Records Use (SPARU).” To maintain
continuity, the content of the 1997 SPA
guestionnaire will be mostly the same as
the 1996 SPARU. However, questions
originally included in the 1995 JPSM
survey that were left off the 1996
SPARU because of budgetary reasons
will be reinstated for the 1997 SPA.

Affected Public: Individuals or
households.

Frequency: One-time.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13 USC,
Sections 141 and 193.

OMB Desk Officer: Jerry Coffey, (202)
395-7314.

Copies of the above information
collection proposal can be obtained by
calling or writing Linda Engelmeier,
DOC Forms Clearance Officer, (202)
482-3272, Department of Commerce,
room 5312, 14th and Constitution
Avenue, NW, Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Jerry Coffey, OMB Desk
Officer, room 10201, New Executive
Office Building, Washington, DC 20503.

Dated: February 28, 1997.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-5544 Filed 3-5-97; 8:45 am]
BILLING CODE 3510-07-M

Bureau of the Census

Survey of Local Government Finances
(School Systems), Forms F-33, F-33—
1, and F33-L1

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before May 5, 1997.
ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Sharon Meade, Bureau of
the Census, Governments Division,
Washington, DC 20233—-0001. Her
telephone number is (301) 457-1563.

SUPPLEMENTARY INFORMATION:
|. Abstract

The Census Bureau collects education
finance data as part of its Annual
Survey of State and Local Governments.
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This survey is the only comprehensive
source of public fiscal data collected on
a nationwide scale using uniform
definitions, concepts and procedures.
The collection covers the revenues,
expenditures, debt, and assets of all
public school systems. This data
collection has been coordinated with
the National Center for Education
Statistics (NCES). The NCES uses this
collection to satisfy its need for school
system level finance data.

Information on the finances of our
public schools is vital to assessing their
effectiveness. This data collection
makes it possible to access a single data
base to obtain information on such
things as per pupil expenditures and the
percent of state, local, and federal
funding for each school system.
Recently, as exemplified by the
establishment of the America 2000
education goals, there has been
increased interest in improving the
Nation’s public schools. One result of
this intensified interest has been a
significant increase in the demand for
school finance data.

The three forms used in the school
finance portion of the survey are:

Form F-33. This form contains item
descriptions and definitions of the
elementary-secondary education finance
items collected jointly by the Census
Bureau and NCES. It is used primarily
as a worksheet by the state education
agencies that provide school finance
data centrally for all of the school
systems in their respective states. Most
states supply their data by electronic
means.

Form F-33-1. This form is used at the
beginning of each survey period to
solicit the assistance of the state
education agencies. It establishes the
conditions by which the state education
agencies provide their school finance
data to the Census Bureau.

Form F-33-L1. This is a supplemental
letter sent to the school systems in nine
states. In these states, the state
education agencies collect adequate

detail in all aspects of school finance
except for assets. Respondents provide
the assets data on this letter and it is
merged with the other data collected
from the state education agencies.

This request is to reinstate the
previous collection for which approval
expires July 31, 1997. The data to be
collected is identical to the previous
collection except as follows:

1—In order to differentiate between
payments made to public school
systems and those made to private
school systems, we are adding an item
that identifies payments to private
schools.

2—In order to differentiate between
payments made to public schools, those
made to private schools, and those made
to quasi-public charter schools, we are
adding an item that identifies payments
to charter schools.

I1. Method of Collection

Through central collection
arrangements with the state education
agencies, the Census Bureau collects
almost all of the finance data for local
school systems from state education
agency data bases. The states transfer
most of this information in electronic
format on microcomputer disks and
over the Internet. The Census Bureau
has facilitated central collection of
school finance data by accepting data in
whatever formats the states elect to
transmit.

I11. Data

OMB Number: 0607-0700.

Form Number: F-33, F—33-1, F-33—
L1.

Type of Review: Regular.

Affected Public: State and local
governments.

Estimated Number of Respondents:
894,

Estimated Time Per Response: 3.2
hours.

Estimated Total Annual Burden
Hours: 2,871 hours.

Estimated Total Annual Cost:
$51,678.

Respondent’s Obligation: Voluntary.
Legal Authority: Title 13 U.S.C.,
sections 161 and 181.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: February 27, 1997.

Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-05459 Filed 3-5-97; 8:45 am]
BILLING CODE 3510-07-P

Economic Development
Administration

Notice of Petitions by Producing Firms
for Determination of Eligibility To
Apply for Trade Adjustment
Assistance

AGENCY: Economic Development
Administration (EDA), Commerce.

ACTION: To give firms an opportunity to
comment.

Petitions have been accepted for filing
on the dates indicated from the firms
listed below.

LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD 01/11/97-02/21/97

. Date petition
Firm name Address accepted Product
Centurion International, INC ...........cccceenneee. 3425 North 44th St., Lincoln, NE 68501 01/17/97 | Batteries and antennas.
Heinke Technology, INC .......ccccveevvvvennnnn. 5120 Northwest 38th St., Lincoln, NE 02/03/97 | Pharmaceutical applicators.
68524.
Penn & Fletcher, INC .....ccocevviveciiieccin, 242 West 30th St., suite 200, New York, 02/04/97 | Embroidered lace and trimming.
NY 10001.
Brodnax Mills, INC ....ccceevvvveivieeeiie e, P.O. Box A, Brodnax, VA 23920 ............ 02/04/97 | Synthetic and blended yarns.
Precision Sintered Parts, L.L.C . 9902 East 46th Place, Tulsa, OK 74146 02/06/97 | Iron or steel, forged or stamped gears.
Styletek, INC ..veveveiieeiie e, 1857 Middlesex St., Lowell, MA 01851 .. 02/07/97 | Plastic parts for footwear, luggage, tool,
and sporting goods industries and
plastic injection molds.
Lamarr Jamerson .......cccocceeevieeeniieeesineenns 929 North Sherman, Springfield, MO 02/07/97 | Wooden doors and door frames.
65802.
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LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD 01/11/97-02/21/97—Continued

Date petition

Firm name Address accepted Product

Ideal Forging Corp .....ccccceveevveeviieeesiieeens 167 Center St., Southington, CT 06489 02/07/97 | Parts for compressors, pumps, and ma-
chinery.

Modu Form, INC ....ocevveeeviiee e 172 Industrial Rd., Fitchburg, MA 01420 02/07/97 | Stackable arm chairs, tables,
casegoods, couches, and library
shelving.

B&L Industries, INC .....ccoceeiiiiieiiiieen 4570 West 77th St., suite 238, Min- 02/10/97 | Toroid radio frequency filters.

neapolis, MN 55435.
White Stokes Co., INC .....ccovveiiiiiiieniiieens 3615 South Jasper Place, Chicago, IL 02/10/97 | Fondant as a reprocessed sugar-based
60609. paste used as a base ingredient in
icing, fillings and candy, etc.

Cassemco, INC ..oocveevvvieeeiie e P.O. Box 1495, Cookeville, TN 38503 ... 02/11/97 | Seat parts for motor vehicles, chin
straps for football helmets, ammuni-
tion packs and medical products.

EVEr COP i Highway 67 North, Newport, AR 72112 02/13/97 | Collapsible aluminum tubes.

Acme Roll Forming Co P.O. Box 706, Sebewaing, MI 48759 ..... 02/12/97 | Steel tubes for material handling racks.

Posey Manufacturing Co., InC .................. P.O. Box 418, 810 Ontario St., 02/13/97 | Piano parts.

Hoquiam, WA 98550.

Coates ASI i 4607 South 35th St., Phoenix, AZ 85040 02/14/97 | Wet processing equipment used to man-
ufacture printed circuit boards.

Advance Energy Technologies, Inc .......... P.O. Box 387, Clifton Park, NY 12065 ... 02/14/97 | Insulated refrigeration walls for walk-in
freezers and coolers.

Firerobin Puppets, INC .....ccccoocviiiiiiiiiiee. Bridge St., Richmond, VT 05477 ............ 02/21/97 | Puppets.

The petitions were submitted
pursuant to Section 251 of the Trade Act
of 1974 (19 U.S.C. 2341). Consequently,
the United States Department of
Commerce has initiated separate
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each firm
contributed importantly to total or
partial separation of the firm’s workers,
or threat thereof, and to a decrease in
sales or production of each petitioning
firm.

Any party having a substantial
interest in the proceedings may request
a public hearing on the matter. A
request for a hearing must be received
by the Trade Adjustment Assistance
Division, Room 7023, Economic
Development Administration, U.S.
Department of Commerce, Washington,
D.C. 20230, no later than the close of
business of the tenth calendar day
following the publication of this notice.

(The Catalog of Federal Domestic Assistance
official program number and title of the
program under which these petitions are
submitted is 11.313, Trade Adjustment
Assistance)

Dated: February 27, 1997.
Anthony J. Meyer,
Coordinator, Trade Adjustment and
Technical Assistance.
[FR Doc. 97-5450 Filed 3-5-97; 8:45 am]

BILLING CODE 3510-24-M

National Oceanic and Atmospheric
Administration

[1.D. 022497D]

Marine Mammals

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of scientific research
permit no. 1029 (815-1312)

SUMMARY: Notice is hereby given that
Mr. William G. Gilmartin, Hawaii
Wildlife Fund, 55-472A Palekana
Street, Laie, Hawaii 96762, has been
issued a permit to “take” by Level A
and Level B harassment, Hawaiian
monk seals (Monachus schauinslandi)
for purposes of scientific research.
ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following offices:

Permits Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Room 13130, Silver Spring,
MD 20910 (301/713-2289);

Director, Southwest Region, NMFS,
501 W. Ocean Boulevard, Suite 4200,
Long Beach, CA 90802-4213 (310/980—
4016); and

Protected Species Program
Coordinator, Pacific Area Office,
Southwest Region, NMFS, 2570 Dole
Street, Room 106, Honolulu, HI 96822—
2396 (808/973—2987).

SUPPLEMENTARY INFORMATION: On
November 18, 1996, notice was
published in the Federal Register (61
FR 58676) that the above-named

applicant had submitted a request for a
scientific research permit to ‘““take” by
Level A and Level B harassment
Hawaiian monk seals (Monachus
schauinslandi) from the population at
Midway Atoll. The research will be
conducted over an 5-year period and
will involve census observations, bleach
marking, pup tagging/ measuring,
disentanglement, necropsies, and scat
collections. The objective of the
research is to study the natural history
and behavior of monk seals at Midway
Atoll. The requested permit has been
issued under the authority of the Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. 1361 et seq.), the
Regulations Governing the Taking and
Importing of Marine Mammals (50 CFR
Part 216), the Endangered Species Act
(ESA) of 1973, as amended (16 U.S.C.
1531 et seq.), and the Regulations
Governing the Taking, Importing, and
Exporting of Endangered Fish and
Wildlife (50 CFR part 222). Issuance of
this permit, as required by the ESA, was
based on a finding that such permit: (1)
Was applied for in good faith; (2) will
not operate to the disadvantage of the
endangered species which is the subject
of this permit; and (3) is consistent with
the purposes and policies set forth in
section 2 of the ESA.

Dated: February 24, 1997.
Ann D. Terbush,

Chief, Permits and Documentation Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 97-5479 Filed 3-5-97; 8:45 am]

BILLING CODE 3510-22-F
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[1.D. 022897C]

Marine Mammals; Scientific Research
Permit (PHF# 848-1335)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of application.

SUMMARY: Notice is hereby given that
Southwest Fisheries Science Center,
Honolulu Laboratory, NMFS, 2570 Dole
Street, Honolulu, Hawaii 96822-2396,
has applied in due form for a permit to
take Hawaiian monk seals (Monachus
schauinslandi) for purposes of scientific
research.

DATES: Written comments must be
received on or before April 5, 1997.

ADDRESSES: The application and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Room 13130, Silver Spring,
MD 20910 (301/713-2289);

Regional Administrator, Southwest
Region, 501 West Ocean Boulevard,
Suite 4200, Long Beach, CA 90802—
4213 (310/980-4001); and

Protected Species Coordinator, Pacific
Area Office, 2570 Dole Street, Room
106, Honolulu, HI 96822-2396 (808/
973-2987).

Written data or views, or requests for
a public hearing on this request, should
be submitted to the Director, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Room 13130, Silver
Spring, MD 20910. Those individuals
requesting a hearing should set forth the
specific reasons why a hearing on this
application would be appropriate.

Concurrent with the publication of
this notice in the Federal Register,
NMFS is forwarding copies of this
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Marine Mammal
Protection Act of 1972, as amended

(16 U.S.C. 1361 et seq.), the Regulations
Governing the Taking and Importing of
Marine Mammals (50 CFR part 216), the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.), and
the regulations governing the taking,
importing, and exporting of endangered
fish and wildlife (50 CFR 222.23).

The application encompasses all
research and enhancement activities to
be conducted on Hawaiian monk seals
by the NMFS Honolulu Laboratory for

the next 5 years. The proposed activities
will also include all takes currently
authorized under the Center’s Permit
No. 898, thereby making that permit
null and void. Research activities will
involve population assessment, disease
assessment, recovery action, and pelagic
ecology studies.

In compliance with the National
Environmental Policy Act of 1969
(42 U.S.C. 4321 et seq.), an initial
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Dated: February 28, 1997.
Ann D. Terbush,
Chief, Permits and Documentation Division,
Office of Protected Resources, National
Marine Fisheries Service.
[FR Doc. 97-5539 Filed 3-5-97; 8:45 am]

BILLING CODE 3510-22-W

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Sunshine Act Meeting

Pursuant to the provisions of the
Government in the Sunshine Act (5
U.S.C. 552b), notice is hereby given of
the following meeting of the Board of
Directors of the Corporation for National
and Community Service (Corporation).

Date and Time: Thursday, March 13, 1997,
from 9:30 a.m. to 1:00 p.m.

Place: The Ritz Carlton Hotel, 401 Ward
Parkway, Kansas City, MO 64112.

Status: The meeting will be open to the
public up to the seating capacity of the room,
except that Board deliberations addressing
personnel matters will be closed, pursuant to
exemptions (¢)(2) and (4) of the Government
in the Sunshine Act. The basis for this partial
closing has been certified by the
Corporation’s Deputy General Counsel. A
copy of the certification will be posted for
public inspection at the Corporation’s
headquarters at 1201 New York Avenue NW,
Suite 8200, Washington, DC 20525, and will
otherwise be available upon request.

Matters To Be Considered: The Board of
Directors of the Corporation will meet to
review (1) reports from committees of the
Board of Directors on Corporation activities,
(2) a report from the Chief Executive Officer,
and (3) the status of Corporation initiatives.

Accommodations: Those needing
interpreters or other accommodations should
notify the Corporation by March 10, 1997.
This notice may be requested in an
alternative format for the visually impaired.

For Further Information: Contact Rhonda
Taylor, Associate Director of Special Projects
and Initiatives, the Corporation for National
and Community Service, 1201 New York
Avenue NW, 8th Floor, Washington, DC
20525. Telephone (202) 606-5000 ext. 282.

Dated: March 4, 1997.
Stewart Davis,
Deputy General Counsel, Corporation for
National and Community Service.
[FR Doc. 97-5722 Filed 3—-4-97; 2:36 pm]

BILLING CODE 6050-28-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Meeting of the Military Health Care
Advisory Committee

AGENCY: Department of Defense,
Military Health Care Advisory
Committee.

ACTION: Notice.

SUMMARY: Notice is hereby given of the
forthcoming meeting of the Military
Health Care Advisory Committee. This
is the sixth meeting of the Committee.
The purpose of the meeting is to have
discussions centering around medical
personnel for the Military Health
Service System which will include
recruitment, retention, and support for
readiness; and the healthcare benefit;
and approaches to meeting medical
personnel requirements. A meeting
session will be held and will be open to
the public.

DATES: March 25, 1997.

ADDRESSES: Sheraton Crystal City Hotel,
1800 Jefferson Davis Highway,
Arlington, VA, unless otherwise
published.

FOR FURTHER INFORMATION CONTACT: Mr.
Gary A. Christopherson, Senior Advisor
or Commander Sid Rodgers, Special
Assistant to PDASD, Office of the
Assistant Secretary of Defense (Health
Affairs), 1200 Defense Pentagon, Room
3E346, Washington, DC 20301-1200;
telephone (703) 697-2111.

SUPPLEMENTARY INFORMATION: Business
sessions are scheduled between 9:30 am
and 5:00 pm, on Tuesday, March 25,
1997. Contact Elaine L. Powell, CMP, in
the MHCAC Conference Support Office
at (703) 575-5024, if you are interested
in attending or need additional
information concerning the agenda,
directions, and maps to the meeting
location.

Dated: February 28, 1997.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 97-5455 Filed 3-5-97; 8:45 am]
BILLING CODE 5000-04-M
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Department of the Army Patent No. Title Filing date FOR FURTHER INFORMATION CONTACT: Dr.
Paul Mele, ORTA, Walter Reed Army
Patent Applications Available for 08/446,149 ....... Chemothera- 05/22/95 Institute of Research, Washington, DC
Licensing peutic 20307-5100.
Treatmen-t SUPPLEMENTARY INFORMATION: None
AGENCY: Office of the Judge Advocate of Bacterial ' '
General. Infectlons Gregory D. Showalter,
With An Army Federal Register Liaison Officer.
ACTION: Notice. /Em'b'm'c [FR Doc. 97-5503 Filed 3-5-97; 8:45 am]
] ] SLTIZ?Ed BILLING CODE 3710-08-M
SUMMARY: In compliance with 37 CFR Within A
404 et seq., announcement is made of Biodegrad- I .
the availability of the U.S. Patent able Poly- Patent Applications Available for
applications available for licensing. meric Ma- Licensing
trix. '
Patent No. Title Filing date ~ 08/590,973 ....... Novel Burst- 01/24/96 AGENCY: Office of the Judge Advocate
Free Sus- General.
08/446,148 ... Chemothera- 05/22/95 tained Re- ACTION: Notice.
peutic lease Poly
Treatment (Lactide/ SUMMARY: In compliance with 37 CFR
of Bacterial EA'.VCO"de) 404 et seq., announcement is made of
Infections. S;ﬁz)r'es the availability of the U.S. Patent
: applications available for licensing.
Patent No. Title Filing date
08/352,944 ........ Vaccines Against Diseases Caused by Enteropathogenic Organisms Using Antigens Encapsulated Within Bio- 12/09/94
degradable-Biocompatible Microspheres.
08/396,986 ........ Oral-Intestinal Vaccines Against Diseases caused by Enteropathogenic Organisms Using Antigens Encap- 03/01/95
sulated Within Biodegradable-Biocompatible Microspheres.
08/242,960 ........ Microparticle Carriers of Maximal Uptake Capacity By Both M Cells and Non-M Cells .... 05/16/94
08/247,884 ........ Model For Testing ImMmunogeniCity Of PEPLAES ........ooiiiiiiiiiiie ettt sae e ne e e e e anes 05/23/94
08/598,874 ........ Vaccines Against Intracellular Pathogens Using Antigens Encapsulated Within Biodegradable-Microspheres ...... 02/09/96
08/698,896 ........ Hybrid Solvent Evaporation-Extraction Process For Producing PLGA MiICroSPheres .........ccccoocveeiiiieeiiiieeeniieeennes 08/16/96
08/788,002 ........ Therapeutic Treatment And Prevention of Infections With A Bioactive Material(s) Encapsulated Within A Bio- 01/24/97
degradable-Biocompatible Polymeric Matrix.
08/789,734 ........ Therapeutic Treatment And Prevention Of Infections With A Bioactive Material(s) Encapsulated Within A Bio- 01/27/197
degradable-Biocompatible Polymeric Matrix.

FOR FURTHER INFORMATION CONTACT: Dr.
Paul Mele, ORTA, Walter Reed Army
Institute of Research, Washington DC
20307-5100.

SUPPLEMENTARY INFORMATION: None.
Gregory D. Showalter,

Army Federal Register Liaison Officer.

[FR Doc. 97-5504 Filed 3-5-97; 8:45 am]
BILLING CODE 3710-08-M

Patents Available for Licensing

AGENCY: Office of the Judge Advocate
General, Army.
ACTION: Notice.

SUMMARY: In compliance with 37 CFR
404 et seq., announcement is made of
the availability of U.S. Patent No.
5,417,986, entitled ‘“Vaccines Against
Diseases Caused by Enteropathogenic
Organisms using Antigens Encapsulated
Within Biodegradable-Biocompatible
Microspheres” issued May 28, 1995 and
U.S. Patent No. 5,470,311 entitled
“Microsphere Drug Application Device”
issued November 28, 1995.

FOR FURTHER INFORMATION CONTACT: Dr.
Paul Mele, ORTA, Walter Reed Army

Institute of Research, Washington DC
20307-5100.

SUPPLEMENTARY INFORMATION: None.
Gregory D. Showalter,

Army Federal Register Liaison Officer.

[FR Doc. 97-5505 Filed 3-5-97; 8:45 am]
BILLING CODE 3710-08-M

Department of the Army
Corps of Engineers

Surplus Real Property—Fayetteville,
NC

AGENCY: U.S. Army Corps of Engineers,
DOD.

ACTION: Notice.

SUMMARY: This notice identifies the
surplus real property designated as
Recreation Center No. 2 and located at
333 Ray Avenue, Fayetteville, NC. The
center is located on the corner of Rowan
Street and Ray Avenue. Properties in the
vicinity are generally commercial/
business.

FOR FURTHER INFORMATION CONTACT:

For more information regarding the
property identified in this Notice,
contact Mr. Clyde Martin, U.S. Army
Corps of Engineers, P.O. Box 889,
Savannah, GA 31402-0889 (telephone
912-652-5014, fax 912—652-5335) or
Mrs. Dewana Kennedy, Fort Bragg, NC
2830-5000 (telephone 910-396—4139,
fax 910-396-3069).

SUPPLEMENTARY INFORMATION:

1. This surplus property is available
under the provisions of the Federal
Property and Administrative Services
Act of 1949 and the Base Closure
Community Redevelopment and
Homeless Assistance Act of 1994.
Notices of interest should be forwarded
to Fayetteville City Council, ATTN: Mr.
Roger L. Stancil, 433 Hay Street,
Fayetteville, NC 28301-5537.

2. The surplus real property totals
4.35 acres and includes a two-story
building containing 17,035 square feet.
The facility is currently under lease to
the City of Fayetteville and is being
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used for educational and recreational
purposes.

Gregory D. Showalter,

Army Federal Register Liaison Officer.

[FR Doc. 97-5502 Filed 3-5-97; 8:45 am]
BILLING CODE 3710-HP-M

Corps of Engineers

Grant of Exclusive License

AGENCY: U.S. Army Corps of Engineers.
ACTION: Notice.

SUMMARY: In accordance with 37 CFR
404.7(b)(1)(i), announcement is made of
a prospective exclusive license of
Japanese Patent Application No. 7—
510293, entitled “Concrete Armor Unit
to Protect Coastal and Hydraulic
Structures and Shorelines” filed August
17, 1994.

DATES: Written objections must be filed
not later than May 5, 1997.

ADDRESSES: .U.S. Army Waterways
Experiment Station, 3909 Halls Ferry
Road, Vicksburg, MS 39180-6199,
ATTN: CEWES-OC.

FOR FURTHER INFORMATION CONTACT:

Mr. Phil Stewart (601) 634—4113, e-mail
stewarp@exl.wes.army.mil.
SUPPLEMENTARY INFORMATION: The
Concrete Armor Unit was invented by
Jeffrey A. Melby and George F. Turk
(Japanese Patent Application No. 7—
510293, Filed August 17, 1994. Rights to
the Japanese patent application have
been assigned to the United States of
America as represented by the Secretary
of the Army. The United States of
America as represented by the Secretary
of the Army intends to grant an
exclusive license for all fields of use, in
the manufacture, use, and sale in the
territories and possessions, including
territorial waters of Japan to TETRA Co.,
LTD, Shinjuku I-Land Wing, 6-3-1,
Nishishinjuku, Shinjuku-ku, Tokyo 160,
Japan.

Pursuant to 37 CFR 404.7(b)(1)(i), any
interested party may file a written
objection to this prospective exclusive
license agreement.

Gregory D. Showalter,

Army Federal Register Liaison Officer.
[FR Doc. 97-5501 Filed 3-5-97; 8:45 am]
BILLING CODE 3710-92-M

Department of the Navy

Notice of Availability of Invention for
Licensing; Government Owned
Invention

SUMMARY: The invention listed below is
assigned to the United States
Government as represented by the

Secretary of the Navy and is available
for licensing by the Department of the
Navy.

Copies of the patent cited are
available from the Commissioner of
Patents and Trademarks, Washington,
D.C. 20231, for $3.00 each. Requests for
copies of the patent should include the
patent number.

FOR FURTHER INFORMATION CONTACT: Mr.
R.J. Erickson, Staff Patent Attorney,
Office of Naval Research, ONR 00CC,
Ballston Tower One, 800 North Quincy
Street, Arlington, Virginia 22217-5660,
telephone (703) 696—4001.

U.S. Patent No. 5,552,993: AUDIO
INFORMATION APPARATUS FOR
PROVIDING POSITION
INFORMATION, patented September 3,
1996.

Dated: February 20, 1997.
D.E. Koenig, Jr.
LCDR, JAGC, USN, Federal Register Liaison
Officer.
[FR Doc. 97-5521 Filed 3-5-97; 8:45 am]

BILLING CODE 3810-FF-P

Dated: February 20, 1997.
D.E. Koenig, Jr.

LCDR, JAGC, USN, Federal Register Liaison
Officer.

[FR Doc. 97-5522 Filed 3-5-97; 8:45 am]
BILLING CODE 3810-FF-P

Notice of Closed Meeting of the Chief
of Naval Operations (CNO) Executive
Panel

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act (5
U.S.C. App. 2), notice is hereby given
that the Chief of Naval Operations
(CNO) Executive Panel will meet 1 April
1997 from 10:00 to 11:00 at the office of
the Chief of Naval Operations, 2000
Navy Pentagon, Washington, DC 20350—
2000. This session will be closed to the
public.

The purpose of this meeting is to
conduct the mid-term briefing of the
Naval Warfare Innovations Task Force
to the Chief of Naval Operations. These
matters constitute classified information
that is specifically authorized by
Executive order to be kept secret in the
interest of national defense and are, in
fact, properly classified pursuant to
such Executive order. Accordingly, the
Secretary of the Navy has determined in
writing that the public interest requires
that all sessions of the meeting be closed
to the public because they will be
concerned with matters listed in section
552b(c)(1) of title 5, United States Code.

FOR FURTHER INFORMATION CONCERNING
THIS MEETING CONTACT: Janice Graham,
Assistant for CNO Executive Panel
Management, 4401 Ford Avenue, Suite
601, Alexandria, Virginia 22302—-0268,
telephone number (703) 681-6205.

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. RP95-196-000, et al. and
RP95-392-000 (Consolidated)]

Columbia Gas Transmission
Corporation, UGI Utilities v. Columbia
Gulf Transmission Company, et al;
Notice of Informal Settlement
Conference

February 28, 1997.

Take notice that an informal
settlement conference in this proceeding
will be convened on Thursday, March 6,
1997, at 10:00 a.m. The settlement
conference will be held at the offices of
the Federal Energy Regulatory
Commission, 888 First Street, N.E.,
Washington, D.C. 20426, for the purpose
of exploring the possible settlement of
the above referenced docket.

Any party, as defined by 18 CFR
385.102(c), or any participant as defined
in 18 CFR 385.102(b), is invited to
attend. Persons wishing to become a
party must move to intervene and
receive intervenor status pursuant to the
Commission’s regulations (18 CFR
385.214).

For additional information, contact
Thomas J. Burgess at 208—2058 or David
R. Cain at 208-0917.

Lois D. Cashell,

Secretary.

[FR Doc. 97-5485 Filed 3-5-97; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP97—178-001]

Kern River Gas Transmission Co.;
Notice of Compliance Filing

February 28, 1997.

Take notice that on February 25, 1997,
Kern River Gas Transmission (Kern
River) tendered for filing as part of its
FERC Gas Tariff, First Revised Volume
No. 1, the following tariff sheets, to
become effective April 6, 1997:

First Revised Sheet Nos. 71-2
Original Sheet No. 72—-A

First Revised Sheet No. 502

First Revised Sheet No. 602

First Revised Sheet No. 703

First Revised Sheet Nos. 804—805

Kern River states that the purpose of
this filing is to propose an early
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implementation date for standard 1.3.1
of the standards that were promoted by
the Gas Industry Standard Board (GISB)
and adopted by the Commission in
Order No. 587 on July 17, 1996 in
Docket No. RM96-1-000.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Lois D. Cashell,

Secretary.

[FR Doc. 97-5486 Filed 3-5-97; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP97-269-000]

Midwestern Gas Transmission
Company; Notice of Request Under
Blanket Authorization

February 28, 1997.

Take notice that on February 26, 1997,
Midwestern Gas Transmission Company
(Midwestern), P.O. Box 2511, Houston,
Texas 77252, filed in Docket No. CP97—
269-000 a request pursuant to
§§157.205 and 157.212 of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205,
157.212) for authorization to construct a
new delivery point for Natural Gas of
Kentucky (NGK), a local distribution
company, under Midwestern’s blanket
certificate issued in Docket No. CP82—
414-000 pursuant to Section 7 of the
Natural Gas Act, all as more fully set
forth in the request that is on file with
the Commission and open to public
inspection.

Midwestern proposes to establish a
new delivery point on its system at
approximate Mile Post 2105-1+.5 in
Ohio County, Kentucky, for the delivery
of up to 1,500 Dekatherms of natural gas
per day to NGK for the ultimate
distribution to a commercial entity not
currently served by any other provider.
Midwestern states that in order to
accommodate the deliveries to NGK,
Midwestern proposes to install, own,
operate and maintain a two-inch hot
tap, a tie-in assembly and electronic gas
measurement equipment. Midwestern
also states that NGK will install, own,

and maintain approximately 40 feet of
two-inch interconnecting pipe and
measurement facilities. Midwestern
states that NGK will reimburse
Midwestern for the cost of this project
which is approximately $22,400.

Midwestern states that service at the
proposed delivery point will be on an
interruptible basis and that (i) volumes
delivered to NGK after the construction
of this delivery point will not exceed
the total volumes authorized prior to
this request, (ii) that the construction of
the proposed delivery point is not
prohibited by Midwestern’s existing
tariff, and, (iii) that Midwestern has
sufficient capacity to accomplish
deliveries at the proposed delivery point
without detriment or disadvantage to its
other customers.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to
§157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

Lois D. Cashell,

Secretary.

[FR Doc. 97-5487 Filed 3-5-97; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP97-225-000]

Tennessee Gas Pipeline Company;
Notice of Request Under Blanket
Authorization

February 28, 1997.

Take notice that on February 3, 1997,
and as supplemented February 27, 1997,
Tennessee Gas Pipeline Company, P.O.
Box 2511, Houston, Texas 77252, filed
in Docket No. CP97—-225-000, pursuant
to Sections 157.205 and 157.212 of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205 and
157.212) and blanket certificate
authority granted September 1, 1982, in
Docket No. CP82-413-000, a request for
authorization to install a new delivery
point to provide interruptible natural
gas transportation service to El Paso
Energy Marketing Company on behalf of
Pearson Technologies (El Paso/Pearson),

an end-user, all as more fully set forth
in the request on file with the
Commission and open to public
inspection.

Tennessee proposes to establish a new
delivery point on its system at
approximately Mile Post 547J-102+7.0
in Monroe County, Mississippi.
Tennessee states that it would install,
own, operate and maintain a two-inch
hot tap and electronic gas measurement
interconnecting pipe on Tennessee’s
right-of-way, and will inspect and
operate the meter facility to be installed
by El Paso/Pearson. It is further stated
that El Paso/Pearson would install the
remaining interconnecting pipe—
approximately 50 feet, and would
provide the site for, and install, own,
operate and maintain, the meter facility.
Tennessee states that the cost of the
proposed facility is approximately
$37,900, and that El Paso/Pearson
would reimburse Tennessee.

Tennessee further states that it
proposes to deliver approximately 1,500
dekatherms per day to the proposed
new delivery point. It is further stated
that the total quantities to be delivered
to El Paso/Pearson after the delivery
point is installed would not exceed
previously authorized total quantities.
Tennessee further asserts that the
installation of the proposed delivery
point is not prohibited by Tennessee’s
tariff, and that it has sufficient capacity
to accomplish deliveries at the proposed
new point without detriment or
disadvantages to Tennessee’s other
customers.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

Lois D. Cashell,

Secretary.

[FR Doc. 97-5534 Filed 3-5-97; 8:45 am]
BILLING CODE 6717-01-M
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[Docket No. RP97—195-001]

Viking Gas Transmission Company;
Notice of Compliance Filing

February 28, 1997.

Take notice that on February 25, 1997,
Viking Gas Transmission Company
(Viking) tendered for filing as part of its
FERC Gas Tariff, First Revised Volume
No. 1, the following tariff sheets
proposed to be effective January 15,
1997:

Second Substitute Fourth Revised Sheet No.
1

Second Substitute Second Revised Sheet No.
117

Second Substitute Second Revised Sheet No.
118

Second Substitute Fourth Revised Sheet No.
141

Second Substitute Original Sheet No. 142

Second Substitute Original Sheet No. 143

Second Substitute Original Sheet No. 144

Second Substitute Original Sheet No. 145

Second Substitute Original Sheet No. 146

Viking states that purpose of this
filing is to comply with the Office of
Pipeline Regulation’s January 15, 1997,
Letter in Docket No. RP97-195-000
requesting that Viking correct the
pagination on these sheets consistent
with the tariff sheet pagination
guidelines set forth by the Commission.

Viking states that the copies of the
filing have been mailed to all of its
jurisdictional customers and to affected
state regulatory commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules of
Practice and Procedure. All such
protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 97-5489 Filed 3-5-97; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP97—249-000]

William Basin Interstate Pipeline
Company; Notice of Request Under
Blanket Authorization

February 28, 1997.
Take notice that on February 14, 1997,
Williston basin Interstate Pipeline

Company (Williston Basin), 200 North
Third Street, Suite 300, Bismarck, North
Dakota 58501, filed in Docket No. CP97—
249-000 a request pursuant to
8§157.205, 157.211, and 157.216 of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205,
157.211, 157.216) for authorization to
modify an existing tap and to abandon
the operation of the existing tap at
Station 68+97, located in Ramsey
County, North Dakota, under Williston
Basin’s blanket certificate issued in
Docket No. CP82-487-000, pursuant to
Section 7(c) of the Natural Gas Act, all
as more fully set forth in the request that
is on file with the Commission and open
to public inspection.

Williston Basin proposes to modify an
existing tap at Station 68+97 located in
Ramsey County, North Dakota, on its
line from Cleveland to Grafton, North
Dakota, to effectuate natural gas
transportation deliveries to Montana-
Dakota Utilities Company (Montana-
Dakota), a local distribution company,
under currently effective transportation
service agreements. Williston Basin
states the existing tap is owned and was
installed by Montana-Dakota to serve
industrial, commercial and/or
residential customers. Williston Basin
also proposes to abandon the operation
of the existing tap at Station 68+97,
located in Ramsey County, North
Dakota.

Williston Basin declares the
authorization requested herein includes
installation of a two-inch tap and riser
connected by approximately twelve feet
of two-inch pipe. Williston Basin asserts
they will retain ownership of the two-
inch tap, riser, and piping through the
first high-pressure valve.

Williston Basin states the estimated
total cost of this project to be $3,700,
100% reimbursable by Montana-Dakota.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant § 157.205
of the Regulations under the Natural Gas
Act (18 CFR 157.205) a protest to the
request. if no protest is filed within the
time allowed therefor, the proposed
activity shall be deemed to be
authorized effective the day after the
time allowed for filing a protest. If a
protest if filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for

authorization pursuant to Section 7 of
the Natural Gas Act.

Lois D. Cashell,

Secretary.

[FR Doc. 97-5488 Filed 3-5-97; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. ER97-783-000, et al.]

lllinois Power Company, et al.; Electric
Rate and Corporate Regulation Filings

February 27, 1997.
Take notice that the following filings
have been made with the Commission:

1. lllinois Power Company

[Docket No. ER97-783-000]

Take notice that on February 10, 1997,
Illinois Power Company tendered for
filing its amended summary of activity
report for the second and third quarters
of 1996.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

2. PECO Energy Company

[Docket No. ER97-1501-000]

Take notice that on January 31, 1997,
PECO Energy Company (PECO)
tendered for filing a Service Agreement
dated January 8, 1997 with Green
Mountain Power Corporation (Green
Mountain) under PECO’s FERC Electric
Tariff Original Volume No. 1 (Tariff).
The Service Agreement adds Green
Mountain as a customer under the
Tariff.

PECO requests an effective date of
January 8, 1997, for the Service
Agreement.

PECO states that copies of the filing
have been supplied to Green Mountain
and to the Pennsylvania Public Utility
Commission.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

3. Dayton Power & Light Company

[Docket No. ER97-1529-000]

Take notice that on January 30, 1997,
Dayton Power & Light Company (DP&L)
tendered for filing a summary of
transactions made by DP&L for the 4th
quarter of 1996.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

4. Cinergy Services, Inc.

[Docket No. ER97-1531-000]

Take notice that on January 30, 1997,
Cinergy Services, Inc. (Cinergy)
tendered for a quarterly transaction
report for the quarter ending December
31, 1996.
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Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

5. Cleveland Electric llluminating
Company

[Docket No. ER97-1532-000]

Take notice that on January 31, 1997,
Cleveland Electric llluminating
Company (CEI) tendered for a quarterly
transaction report for the quarter ending
December 31, 1996.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

6. Duquesne Light Company

[Docket No. ER97-1589-000]

Take notice that on February 10, 1997,
Dugquesne Light Company (Duquesne)
tendered for filing a Service Agreement
between Duquesne and Ohio Edison
Company.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

7. Duquesne Light Company

[Docket No. ER97-1590-000]

Take notice that on February 10, 1997,
Duquesne Light Company (Duquesne)
tendered for filing a Service Agreement
between Duquesne and The Dayton
Power & Light Company.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

8. Duquesne Light Company

[Docket No. ER97-1591-000]

Take notice that on February 10, 1997,
Duquesne Light Company (Duquesne)
tendered for filing an Agreement
between Duquesne and The Cleveland
Electric llluminating Company.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

9. Duquesne Light Company

[Docket No. ER97-1592-000]

Take notice that on February 10, 1997,
Duquesne Light Company (Duquesne)
tendered for filing an Agreement
between Duquesne and The Toledo
Edison Company.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

10. Duquesne Light Company

[Docket No. ER97-1593-000]

Take notice that on February 10, 1997,
Duquesne Light Company (Duquesne)
tendered for filing an Agreement
between Duquesne and Allegheny
Power.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

11. Duquesne Light Company

[Docket No. ER97-1594-000]

Take notice that on February 10, 1997,
Duquesne Light Company (Duquesne)
tendered for filing a Service Agreement
between Duquesne and WPS Energy
Services, Inc.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

12. Duke Power Company

[Docket No. ER97-1654-000]

Take notice that on February 11, 1997,
Duke Power Company (Duke), tendered
for filing a Transmission Service
Agreement between Duke, on its own
behalf and acting as agent for its wholly-
owned subsidiary, Nantahala Power and
Light Company, and Southern Energy
Trading and Marketing, Inc. Duke states
that the TSA sets out the transmission
arrangements under which Duke will
provide Southern Energy Trading and
Marketing, Inc., non-firm point-to-point
transmission service under Duke’s Pro
Forma Open Access Transmission
Tariff. Duke requests that the Agreement
be made effective as of January 18, 1997.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

13. Nevada Power Company

[Docket No. ER97-1655-000]

Take notice that on February 11, 1997,
Nevada Power Company (Nevada
Power), tendered for filing an Electric
Service coordination Tariff
(Coordination Tariff) having a proposed
effective date of March 1, 1997. The
Coordination Tariff provides for the sale
of capacity and energy by Nevada Power
to all eligible parties under the
Coordination Tariff. Customers who
take service under the Coordination
Tariff can purchase any of the following
services: 1) short term energy and
capacity, 2) limited term energy and
capacity, 3) economy energy, or 4)
emergency energy.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

14. Florida Power Corporation

[Docket No. ER97-1656-000]

Take notice that on February 11, 1997,
Florida Power Corporation (*“FPC”)
tendered for filing a contract for the
provision of interchange service
between itself and PanEnergy Trading
and Market Services, Inc.
(““PanEnergy’’). The contract provides

for service under Schedule J, Negotiated
Interchange Service, Schedule S, FERC
Electric Rate Schedule No. 1 and OS,
Opportunity Sales.

FPC requests Commission waiver of
the 60-day notice requirement in order
to allow the contract to become effective
as a rate schedule on February 12, 1997.
Waiver is consistent with Commission
policies because it will allow voluntary
economic transactions to go forward.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

15. New York State Electric & Gas
Corporation

[Docket No. ER97-1657—-000]

Take notice that on February 11, 1997,
New York State Electric & Gas
Corporation (NYSEG), filed three Firm
and one Non-Firm Service Agreements
between NYSEG and New York State
Electric & Gas Corporation, (Customer).
The Service Agreements specify that the
Customer has agreed to the rates, terms
and conditions of the NYSEG open
access transmission tariff filed on July 9,
1996 in Docket No. OA96-195-000.

NYSEG requests waiver of the
Commission’s sixty-day notice
requirements and an effective date:
January 12, 1997 Firm Point-to-Point
Transmission Service Agreement,
January 19, 1997 Firm Point-to-Point
Transmission Service Agreement,
January 26, 1997 Firm Point-to-Point
Transmission Service Agreement, and
January 12, 1997 Non-Firm Point-to-
Point Transmission Service Agreement.
NYSEG also requests that the
Commission approve the termination of
the above-referenced Firm Service
Agreements as of the termination date
set forth in each such agreement
without the need for filing a separate
notice of termination pursuant to the
Commission’s Rules. NYSEG has served
copies of the filing on The New York
State Public Service Commission and on
the Customer.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

16. Duke Power Company

[Docket No. ER97-1658-000]

Take notice that on February 11, 1997,
Duke Power Company (Duke), tendered
for filing a Transmission Service
Agreement between Duke, on its own
behalf and acting as agent for its wholly-
owned subsidiary, Nantahala Power and
Light Company, and The Power
Company of America, L.P. Duke states
that the TSA sets out the transmission
arrangements under which Duke will
provide The Power Company of
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America, L.P., non-firm point-to-point
transmission service under Duke’s Pro
Forma Open Access Transmission
Tariff. Duke requests that the Agreement
be made effective as of January 23, 1997.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

17. lllinois Power Company

[Docket No. ER97-1659-000]

Take notice that on February 11, 1997,
Ilinois Power Company (“‘lllinois
Power”), 500 South 27th Street, Decatur,
Ilinois 62526, tendered for filing a
Power Sales Tariff, Service Agreement
under which NIPSCO Energy Services
will take service under Illinois Power
Company’s Power Sales Tariff. The
agreements are based on the Form of
Service Agreement in Illinois Power’s
tariff.

Illinois Power has requested an
effective date of February 1, 1997.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

18. Western Resources, Inc.

[Docket No. ER97-1660-000]

Take notice that on February 11, 1997,
Western Resources, Inc., tendered for
filing non-firm transmission agreements
between Western Resources and Illinois
Power Company, St. Joseph Light &
Power Company, Wisconsin Electric
Power Company, Western Power
Services, Inc., Heartland Energy
Services, and Sonat Power Marketing
L.P. Western Resources states that the
purpose of the agreements is to permit
non-discriminatory access to the
transmission facilities owned or
controlled by Western Resources in
accordance with Western Resources’
open access transmission tariff on file
with the Commission. The agreements
are proposed to become effective as
follows: Illinois Power Company,
January 24, 1997, St. Joseph Light &
Power Company, January 30, 1997,
Wisconsin Electric Power Company,
January 30, 1997; Western Power
Services, Inc., January 31, 1997,
Heartland Energy Services, February 1,
1997; and Sonat Power Marketing L.P.,
February 5, 1997.

Copies of the filing were served upon
Illinois Power Company, St. Joseph
Light & Power Company, Wisconsin
Electric Power Company, Western
Power Services, Inc., Heartland Energy
Services, and Sonat Power Marketing
L.P., and the Kansas Corporation
Commission.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

19. Wisconsin Electric Power Company

[Docket No. ER97-1661-000]

Take notice that on February 11, 1997,
Wisconsin Electric Power Company
(Wisconsin Electric), tendered for filing
a transmission service agreement
between itself and Northern Indiana
Public Service Company (Northern).
The agreement establishes Northern as a
customer under Wisconsin Electric’s
transmission service tariff (FERC
Electric Tariff, Original Volume No. 7).

Wisconsin Electric respectfully
requests an effective date sixty days
after filing. Wisconsin Electric is
authorized to state that Northern joins
in the requested effective date.

Copies of the filing have been served
on Northern and the Public Service
Commission of Wisconsin.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

20. Wisconsin Public Service
Corporation

[Docket No. ER97-1662-000]

Take notice that on February 11, 1997,
Wisconsin Public Service Corporation
(““WPSC”), tendered for filing an
executed Transmission Service
Agreement between WPSC and
American Electric Power Service Corp.
The Agreement provides for
transmission service under the Open
Access Transmission Service Tariff,
FERC Original Volume No. 11.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

21. Ohio Valley Electric Corporation,
Indiana-Kentucky Electric Corporation

[Docket No. ER97-1664—-000]

Take notice that on February 12, 1997,
Ohio Valley Electric Corporation
(including its wholly-owned subsidiary,
Indiana-Kentucky Electric Corporation)
(OVEC), tendered for filing a Service
Agreement for Non-Firm Point-to-Point
Transmission Service, dated January 31,
1997 (the Service Agreement) between
Federal Energy Sales, Inc. (Federal
Energy Sales) and OVEC. OVEC
proposes an effective date of January 31,
1997 and requests waiver of the
Commission’s notice requirement to
allow the requested effective date. The
Service Agreement provides for non-
firm transmission service by OVEC to
Federal Energy Sales.

In its filing, OVEC states that the rates
and charges included in the Service
Agreement are the rates and charges set
forth in OVEC’s Order No. 888
compliance filing (Docket No. OA96—
190-000).

A copy of this filing was served upon
Federal Energy Sales.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

22. Ohio Valley Electric Corporation
Indian-Kentucky Electric Corporation

[Docket No. ER97-1665-000]

Take notice that on February 12, 1997,
Ohio Valley Electric Corporation
(including its wholly-owned subsidiary,
Indiana-Kentucky Electric Corporation)
(OVEC), tendered for filing a Service
Agreement for Non-Firm Point-to-Point
Transmission Service, dated February 5,
1997 (the Service Agreement) between
Duke/Louis Dreyfus L.L.C. (Duke/Louis
Dreyfus) and OVEC. OVEC proposes an
effective date of February 5, 1997 and
requests waiver of the Commission’s
notice requirement to allow the
requested effective date. The Service
Agreement provides for non-firm
transmission service by OVEC to Duke/
Louis Dreyfus.

In its filing, OVEC states that the rates
and charges included in the Service
Agreement are the rates and charges set
forth in OVEC’s Order No. 888
compliance filing (Docket No. OA96—
190-000).

A copy of this filing was served upon
Duke/Louis Dreyfus.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

23. New England Power Company

[Docket No. ER97-1666-000]

Take notice that on February 12, 1997,
New England Power Company (NEP)
filed Service Agreements with U.S.
Generating Co. and Wisconsin Electric
Power Co. for non-firm, point-to-point
transmission service under NEP’s open
access transmission tariff, FERC Electric
Tariff, Original Volume No. 9.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

24. Portland General Electric Company

[Docket No. ER97-1667—-000]

Take notice that on February 12, 1997,
Portland General Electric Company
(PGE), tendered for filing under FERC
Electric Tariff, Second Revised Volume
No. 2, an executed Service Agreement
with the Okanogan Public Utility
District.

Pursuant to 18 CFR 35.11 and the
Commission’s order issued July 30, 1993
(Docket No. PL93-2-002), PGE
respectfully requests the Commission
grant a waiver of the notice
requirements of 18 CFR 35.3 to allow
the executed Service Agreement to
become effective February 1, 1997.
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A copy of this filing was caused to be
served upon the Okanogan Public
Utility District as noted in the filing
letter.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

25. New England Power Company

[Docket No. ER97-1668-000]

Take notice that on February 12, 1997,
New England Power Company (NEP)
filed a Service Agreement with
Fitchburg Gas & Electric Co. (FG&E) for
non-firm, point-to-point transmission
service under NEP’s open access
transmission tariff, FERC Electric Tariff,
Original Volume No. 9.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

26. Public Service Company of New
Mexico

[Docket No. ER97-1669—-000]

Take notice that on February 12, 1997,
Public Service Company of New Mexico
(PNM), submitted for filing an executed
service agreement under the terms of
PNM’s Open Access Transmission Tariff
with Southwestern Public Service
Company. PNM’s filing is available for
public inspection at its offices in
Albuquerque, New Mexico.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

27. Southern Company Services, Inc.

[Docket No. ER97-1670-000]

Take notice that on February 12, 1997,
Southern Company Services, Inc.
(SCsSI), acting on behalf of Alabama
Power Company, Georgia Power
Company, Gulf Power Company,
Mississippi Power Company and
Savannah Electric and Power Company
(collectively referred to as Southern
Companies) filed two (2) service
agreements under Southern Companies’
Market-Based Rate Power Sales Tariff
(FERC Electric Tariff, Original Volume
No. 4) with the following entities: (i)
Ilinois Power Company; and (ii)
Morgan Stanley Capital Group, Inc.
SCSI states that the service agreements
will enable Southern Companies to
engage in short-term market-based rate
transactions with this entity.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

28. Black Brook Energy Company

[Docket No. ER97-1676—-000]

Take notice that on February 12, 1997,
Black Brook Energy Company tendered
for filing a Petition for Initial Rate

Schedule, Waivers and Blanket
Authority.

Comment date: March 13, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

29. City of Vernon, California
[Docket No. OA97-524-000]

Take notice that on February 7, 1997,
City of Vernon, California (Vernon) filed
an application for waiver of the
requirements of Order No. 889. Vernon
states that it meets the standards
enunciated by the Commission for
eligibility for such a waiver.

Comment date: March 20, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraph

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
the comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.

Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 97-5481 Filed 3-5-97; 8:45 am]
BILLING CODE 6717-01-P

[Project Nos. 11285-003]

Casitas Municipal Water District;
Notice of Extension of Comment Date

February 28, 1997.

Because of delayed newspaper
publication of the notice issued
February 5, 1997 (62 FR 8235, February
24, 1997), for the Lake Casitas Power
Project, the comment date in item j. is
being extended from March 25, 1997 to
April 1, 1997.

Lois D. Cashell,

Secretary.

[FR Doc. 97-5480 Filed 3-5-97; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. PL97-1-000]

Issues and Priorities for the Natural
Gas Industry; Notice of Public
Conference and Opportunity To
Comment

February 28, 1997.

Take notice that the Federal Energy
Regulatory Commission is convening a
public conference on May 29 and 30,
1997, to conduct a broad inquiry into
the important issues facing the natural
gas industry today, and the
Commission’s regulation of the industry
for the future. The Commission expects
a broad ranging discussion that will
allow the members of the Commission
to discuss these issues with the
industry, and the public generally, in
order for the Commission to establish its
regulatory goals and priorities in the
post-Order No. 636 1 environment. We
anticipate engaging all industry
segments in a dialogue about how the
industry currently works, how the
industry is changing, and how the
Commission’s regulatory policies
should respond to such changes in the
marketplace.

|. Background

Since the issuance and
implementation of Order No. 636,
natural gas markets have developed
rapidly and the industry has gained
experience functioning under different
conditions.2 Also, significant changes in
the structure of the natural gas industry
have occurred since Order No. 636
issued. These include consolidation in
the ownership of interstate pipelines,
the spin-off and spin-down of gathering
with the potential for state regulation,
the emergence of mega marketers, and
the emerging electric and gas
convergence. In addition, many more
market centers exist today, offering a
wide array of services that increase the
flexibility of the system and facilitate
connections between gas sellers and
buyers. These services commonly
include wheeling, parking, loaning, and
storage.

The interstate pipeline transportation
grid has expanded significantly, offering

1Pipeline Service Obligations and Revisions to
Regulations Governing Self-Implementing
Transportation; and Regulation of Natural Gas
Pipelines After Partial Wellhead Decontrol, [Regs.
Preambles Jan. 1991-June 1996] FERC Stats. & Regs.
930,939 (1992), order on reh’g, Order No. 636-A,
[Regs. Preambles Jan. 1991-June 1992] FERC Stats.
& Regs. 130,950 (1992), order on reh’g, Order No.
636-B, 61 FERC 161,272 (1992), reh’g denied, 62
FERC 161,007 (1993).

2For example, the winters of 1993-94 and 1995—
96 were relatively cold and capacity in some
regions was tight, and the winter of 1994-95
relatively warm and capacity was unusually slack
in some regions.



Federal Register / Vol. 62, No. 44 / Thursday, March

6, 1997 / Notices 10267

shippers more flexibility in their choice
of supply areas, and creating new paths
from existing supply areas to additional
markets. Today, the natural gas contract
is among the most heavily traded of all
commodity futures. Also, pipeline
capacity rights can now be traded, and
electronic communication and trading is
increasingly more common. Electronic
trading systems enable buyers to
discover the price and availability of gas
at transaction points, submit bids,
complete legally binding transactions,
and prearrange capacity release
transactions. Further, capacity release is
also playing an increasingly significant
role in permitting the reallocation of
firm pipeline capacity to customers
most desiring it. Capacity release
permits shippers to release the rights to
transportation on the segments of a
pipeline they do not need, and to
acquire firm rights in segments that
connect to other supply areas, on a
temporary or permanent basis. In sum,
all of the changes that have occurred
since Order No. 636 have given shippers
better alternatives at less cost and
greater reliability than ever before.

With all these advances, the industry
now faces new issues. A few states have
implemented unbundled retail access
for all customer classes. Unbundled
retail access is progressing in some
states faster than others, and unbundled
retail access generally is not available to
all customer classes equally. Further,
the exercise of market power behind the
city gate may translate into the exercise
of market power in the interstate
transportation market. These
developments may create new issues for
the Commission in its regulation of
interstate pipelines.

In addition, the ability of customers to
buy and sell gas and transportation
capacity, especially in the intraday
market, is not yet a reality. Electric
generators, for example, sell into
increasingly competitive hourly electric
markets. The natural gas market has not
yet developed the ability to engage in
transactions on an hourly basis. The
Commission would like input on
whether trading gas and transportation
capacity on an hourly basis is desirable
to meet the needs of customers. It may
be that regulatory impediments exist
that prevent the natural gas industry
from offering such flexibility.

Under Order No. 636 the natural gas
markets have improved industry
reliability; however, there may be
further improvements that could be
made, and at a lower cost. From a
competitive perspective, gas
transportation and commodity markets
are interconnected. Many commodity
trades cannot occur without the

appropriate transportation. Therefore,
the Commission needs to continually
assess the operation of the
transportation system to ensure that
unnecessary restrictions, particularly
regulatory restrictions, do not impair the
functioning of the commodity market.
Are there aspects of interstate pipeline
regulation that could facilitate the
emergence of even more efficient
natural gas commodity and
transportation markets?

In the aftermath of Order No. 636, the
Commission also sees more competition
among interstate pipelines.
Nontraditional interstate service
providers, such as intrastate pipelines,
Hinshaw pipelines and local
distribution companies, are also
competing with interstate pipelines to
provide interstate service. This raises
questions concerning the relative roles
of NGPA Section 3113 and NGA Section
74 in meeting the demand for new
interstate services. Increased use of
NGPA Section 311 to provide a wide
variety of interstate transportation
services creates questions about
applying two different regulatory
regimes.

In addition, there are longstanding
issues respecting pricing and
environmental review for new facilities.
Furthermore, given the post-Order No.
636 evolution of the natural gas
industry, there are questions concerning
the Commission’s criteria for the
certification and siting of new interstate
pipeline facilities.

At the same time, market power
issues also remain a concern.
Discrimination, affiliate abuse, and
other exercises of market power by
transporters and holders of interstate
pipeline capacity (i.e., LDC’s, marketers,
producers and endusers) can undermine
the goals of open access and can pose
impediments to greater regulatory
flexibility.

The Commission remains committed
to the fundamental goal of Order No.
636: “improving the competitive
structure of the natural gas industry in
order to maximize the benefits of
wellhead decontrol.” 5 To that end, the
Commission has already initiated
certain regulatory changes to improve
the functioning of the transportation
grid. Among these are the
standardization of interstate pipeline
business practices,® which the

315 U.S.C. §3371.

415 U.S.C. § 717f.

5O0rder No. 636 at 30,392 (citation omitted).

6 Standards for Business Practices of Interstate
Natural Gas Pipelines, Order No. 587, 61 FR 39053
(Quly 26, 1996), 11l FERC Stats. & Regs. 131,038
(1996) (to be codified at 18 CFR Parts 161, 250 and
284).

Commission intends to be a continuing
effort. The Commission also has
adopted an alternative ratemaking
policy, including market-based,
negotiated, and incentive rates. Further,
the Commission has obtained comments
on the appropriateness of also
permitting the negotiation of the terms
and conditions of service.” The
Commission has also considered
capacity turnback issues in specific
cases. The Commission has proposed
improvements to the capacity release
rules so that pipeline capacity can be
traded more efficiently.8 In addition to
these initiatives, the Commission has
also been urged to develop procedures
to clarify and expedite the processing of
complaints.

I1. Scope of Inquiry

As noted, the Commission is
interested in obtaining public comment
as to what should be the Commission’s
near-term and longer term regulatory
priorities. We request a broad analysis
of industry issues now and in the future,
including those deemed the highest
priority for Commission action.
Specifically, the Commission would like
input on issues of competition and
market power, the general financial
outlook for the industry, and the present
and future development of industry
segments (e.e., pipelines, local
distribution companies, producers,
marketers, and consumers). We would
also like an analysis of whether, and to
what extent, the Commission’s current
approach to regulation should be
altered. For example, in light of the
issues identified, what procedural
innovations should the Commission
explore? How can the Commission more
effectively address the issues inherent
in a competitive environment? How
should the Commission continue to
fulfill its NGA mandate in an
increasingly competitive market? It is
the answers to these kinds of questions
that the Commission seeks in this
proceeding.

I11. Request for Comments

In order to focus and facilitate the
organization of the discussion at the
conference, the Commission requests
written comments from interested
participants to be filed with the
Commission by April 29, 1997. The
Commission requests that the

7 Alternatives to Traditional Cost-of-Service
Ratemaking for Natural Gas Pipelines and
Regulation of Negotiated Transportation Services of
Natural Gas Pipelines, 74 FERC 161,076 (1996).

8 Secondary Market Transactions on Interstate
Natural Gas Pipelines, 61 FR 41046 (August 7,
1996), IV FERC Stats. & Regs. 132,520 (proposed
July 31, 1996).
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participants include executive
summaries in their comments, and file
joint comments, wherever possible. Any
person who wishes to make a formal
presentation to the Commission should
submit a request to the Secretary of the
Commission along with the written
comments. The Commission will issue a
separate notice at a later date organizing
the public conference.

An original and 14 copies of
comments on these issues should be
submitted to the Office of the Secretary,
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, DC
20426, and should refer to Docket No.
PL97-1-000. All written comments will
be placed in the Commission’s public
files and will be available for inspection
in the Commission’s Public Reference
Room during regular business hours.

Commenters are requested to submit a
diskette containing the written
comments. If the Commission receives
diskettes with the comments submitted
in hard copy, then the Commission will
make the written comments also
available on the Commission Issuance
Posting System (CIPS). CIPS is available
at no charge to the user and may be
accessed using a personal computer
with a modem by dialing 202—208-1397
if dialing locally or 1-800-856—-3920 if
dialing long distance. To access CIPS,
set your communications software to
19200, 14400, 12000, 9600, 7200, 4800,
2400, or 1200 bps, full duplex, no
parity, 8 data bits and 1 stop bit. The
full text of this order will be available
on CIPS in ASCII and WordPerfect 5.1
format. CIPS user assistance is available
at 202—-208-2474. CIPS is also available
on the Internet through the Fed World
system. Telnet software is required. To
access CIPS via the Internet, point your
browser to the URL address: http://
www.fedworld.gov and select the “Go
to the FedWorld Telnet Site” button.
When your Telnet software connects
you, log on to the FedWorld system,
scroll down and select FedWorld by
typing: 1 and at the command line and
type: /go FERC. FedWorld may also be
accessed by Telnet at the address
fedworld.gov.

All questions concerning the format of
the conference should be directed to:
Erica J. Yanoff, Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, 202—208-0708.

By direction of the Commission.
Lois D. Cashell,
Secretary.
[FR Doc. 97-5535 Filed 3-5-97; 8:45 am]
BILLING CODE 6717-01-M

Notice of Issuance of Decisions and
Orders by the Office of Hearings and
Appeals; Week of February 3 Through
February 7, 1997

During the week of February 3
through February 7, 1997, the decisions
and orders summarized below were
issued with respect to appeals,
applications, petitions, or other requests
filed with the Office of Hearings and
Appeals of the Department of Energy.
The following summary also contains a
list of submissions that were dismissed
by the Office of Hearings and Appeals.

Copies of the full text of these
decisions and orders are available in the
Public Reference Room of the Office of
Hearings and Appeals, Room 1E-234,
Forrestal Building, 1000 Independence
Avenue, SW, Washington, D.C. 20585—
0107, Monday through Friday, between
the hours of 1:00 p.m. and 5:00 p.m.,
except federal holidays. They are also
available in Energy Management:
Federal Energy Guidelines, a
commercially published loose leaf
reporter system. Some decisions and
orders are available on the Office of
Hearings and Appeals World Wide Web
site at http://www.oha.doe.gov.

Dated: February 25, 1997.
George B. Breznay,
Director, Office of Hearings and Appeals.

Decision List No. 19

Week of February 3 Through February 7,
1997

Personnel Security Hearings

Personnel Security Hearing, 2/3/97
VSO-0106,

An OHA Hearing Officer issued an
Opinion regarding the eligibility of an
individual to maintain access
authorization under the provisions of 10
C.F.R. Part 710. After considering the
testimony presented at the hearing and
the record, the Hearing Officer found
that the individual habitually used
alcohol to excess and had mental
conditions (alcohol abuse and alcohol
dependency) that cause or may cause a
significant defect in judgment or
reliability. These findings were based on
the individual’s two charges of Driving
Under the Influence (DUI), his pattern of
alcohol consumption despite the
negative impact it had on his life and
the fact that such consumption violated
the terms of his probation, and the
diagnoses of two mental health
professionals, including one selected by
the individual himself. The Hearing
Officer found the Individual was not
rehabilitated or reformed from his
habitually excessive use of alcohol. The
Hearing Officer also found that there

was a security concern resulting from
other alcohol consumption-related
behavior that tended to show that the
individual was not honest, reliable or
trustworthy. However, the Hearing
Officer found that the security concerns
raised by other mental conditions
diagnosed by the DOE psychiatrist were
mitigated by the passage of time and a
more current diagnosis in which
another mental health professional
expressed his opinion that such mental
conditions were not present. Therefore,
the Hearing Officer found that those
concerns had been mitigated.
Nevertheless, because of the security
concerns based on his alcohol-related
charges, the Hearing Officer
recommended that the individual’s
access authorization not be restored.
Personnel Security Hearing, 2/3/97,
VS0-0113

An OHA Hearing Officer issued an
Opinion regarding the eligibility of an
individual to maintain access
authorization under the provisions of 10
C.F.R. Part 710. After considering the
testimony presented at the hearing and
the record, the Hearing Officer found
that the individual habitually used
alcohol to excess. This finding was
based on the individual’s two charges of
Driving Under the Influence (DUI), the
high amount of alcohol that the
individual consumed and his belief that
he had a drinking problem. Although
the individual had attended a three
month counseling program, he
continued to drink. The Hearing Officer
found the Individual was not
rehabilitated or reformed from his
habitually excessive use of alcohol. The
Hearing Officer also found the
Individual, due to his two DUI arrests,
two assault charges, two domestic
violence charges, two telephone
harassment charges, and his unreformed
drinking habitually to excess to have
engaged in unusual conduct or to have
been subject to circumstances which
tend to show that he was not honest,
reliable, or trustworthy; or which
furnished reason to believe that he may
be subject to pressure, coercion,
exploitation, or duress which may cause
him to act contrary to the best interests
of the national security. Accordingly,
the Hearing Officer recommended that
the individual’s access authorization not
be restored.
Personnel Security Hearing, 2/7/97,

VSO-0118

A Hearing Officer found that an
individual had not successfully
mitigated security concerns arising from
his provision of false information to the
DOE and a pattern of criminal and other
conduct that tended to show that the
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individual was not honest, reliable, and
trustworthy. Accordingly, the Hearing
Officer recommended in the Opinion
that the individual’s access
authorization not be restored.

Whistleblower Proceeding

Charles Barry DeLoach, 2/5/97, VWA~
0014

Charles Barry DeLoach (DeLoach), a
former employee of a Department of
Energy (DOE) contractor, Westinghouse
Savannah River Company (WSRC), filed
a request for a hearing under the DOE’s
Contractor Employee Protection
Program, 10 C.F.R., Part 708. DeLoach
claimed that he was terminated from his
job as a result of his raising issues with
his superiors regarding various health
and safety issues. WSRC claimed
DeLoach was fired for stealing
approximately $50,000 of DOE
equipment. A hearing was held in
which DeLoach and witnesses for WSRC
testified before an Office of Hearings
and Appeals Hearing Officer. On the
basis of the testimony and other
evidence in the record, the Hearing
Officer concluded that DelLoach proved
by a preponderance of the evidence that
he had made disclosures protected by
Part 708. However, the Hearing Officer
further concluded that WSRC had
proved by clear and convincing
evidence that it would have taken this
action even in the absence of DeLoach’s
disclosures. The Hearing Officer
therefore determined that DeLoach was

not entitled to any relief under 10 C.F.R.
Part 708.

Implementation of Special Refund
Procedures

Houma Oil Co., Jedco, Inc., 2/7/97,
VEF-0023, VEF-0024

The DOE issued a Decision and Order
establishing procedures for the
distribution of funds obtained from
Houma Oil Company and Jedco, Inc.
These funds were remitted by each firm
to the DOE to settle pricing violations
with respect to sales of motor gasoline.
The Decision sets forth procedures for
customers who claim they were injured
by motor gasoline purchases from
Houma Oil during the period May 1,
1979 through April 30, 1980 or from
Jedco, Inc. between November 1, 1973
and March 31, 1974. Any funds
remaining after meritorious claims are
paid will be used for indirect restitution
through the states in accordance with
the Petroleum Overcharge Distribution
and Restitution Act of 1986.

Refund Applications

Anchor Gasoline Corporation/Mid
Continent Systems, Inc., Seago
Enterprises, Inc., Atlantic Richfield
Company/Seago Enterprises, Inc.,
2/4/97, RF346-18, RF346-48,
RF304-15507

Both Seago Enterprises, Inc., and Mid

Continent Systems, Inc., filed competing

Applications for Refund in the Anchor

special refund proceeding for the same

purchases. The Anchor purchases had
been made by Seago. However, the DOE
found that Seago had merged into Mid
Continent, and consequently, the right
to the Anchor refund belonged to Mid
Continent, not to the former owner of
Seago. Accordingly, the application
filed by Mid Continent was granted and
that filed by Seago was denied. For
these same reasons, the DOE rescinded
a refund previously granted to Seago in
the ARCO special refund proceeding.

Pan Ocean Shipping Co., Ltd., 2/4/97,
RG272-381

The Department of Energy (DOE)
issued a Decision and Order (D&O)
granting an Application for Refund that
was filed by Pan Ocean Shipping Co.,
Ltd. (Pan Ocean) in the crude oil refund
proceeding. In the Decision, the OHA
approved Pan Ocean’s estimation
methodology, which was based on their
ships” average daily fuel consumption,
the number of days that their voyages
lasted, and the petroleum product
purchasing patterns of their vessels. Pan
Ocean was granted a refund of $184,469.

Refund Applications

The Office of Hearings and Appeals
issued the following Decisions and
Orders concerning refund applications,
which are not summarized. Copies of
the full texts of the Decisions and
Orders are available in the Public
Reference Room of the Office of
Hearings and Appeals.

AJO TRADING CORPORATION ..ottt ettt ettt ettt ete et et eae et eae et et e s et ess et ete s etese et ese et eaeseeteseseerennne RJ272-35 2/4/97
BLUFF CREST, INC ..cccooveveverene. RJ272-36 e,
ALTAIR AIRLINES, INC ....ccoovevireiiciieereea RG272-620 2/7/97
NORTHERN COOPERATIVE, INC. ET AL ... RG272-640 217197
RUDYARD COOPERATIVE COMPANY ....ooiitiiitee ettt ettt te ettt te et tess et ese et ete s etesseaate s etessetesessesensaseneas RG272-658 2/4/97
Dismissals
The following submissions were dismissed.
Name Case No.
ENERGY MARKET & POLICY ANALYSIS, INC ...viitiiiiieete et ete it etee ettt este st e s tsste st assasesteatestsstssaeteessstestestassensaseatesessesseesaass VFA-0259

ENSERCH CORPORATION ......ccccocviiiiiiiiniine,

FARMERS UNION COOPERATIVE CO ....
KUMM FARM INC
L. KRUPP CONSTRUCTION CO., INC .
LANKIN FARMERS GRAIN CO
LYNNEDALE PLANTING CO., INC .....
MIK COOP TRUCKING ASSN

NERSTRAND FARMERS MERC. & ELEV. CO

NEW YORK TELEPHONE COMPANY
THE CALIFORNIA STATE UNIVERSITY ...
WEST SHORE CONSTRUCTION ..............

XEROX CORPORATION woooooeooeeeeoeoeeeeeee i,

RG272-00495
RG272-00584
RF272-89420
RG272-00855
RG272-00770
RF272-89268
RG272-00896
RG272-00664
RF272-89009
RF272-87979
RG272-00789
RF272-93346
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[FR Doc. 97-5516 Filed 3-5-97; 8:45 am]
BILLING CODE 6450-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[OPPT-00210; FRL-5592-9]

National Advisory Committee for Acute
Exposure Guideline Levels for
Hazardous Substances (NAC/AEGL);
Open Meeting

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of open meeting and
chemicals to be addressed.

SUMMARY: A meeting of the National
Advisory Committee for Acute Exposure
Guideline Levels for Hazardous
Substances (NAC/AEGL) will be held on
March 17-19, 1997, in Washington, D.C.
At this meeting, the committee will
continue deliberations as time permits
on various aspects of the acute
toxicology and development of Acute
Exposure Guideline Levels (AEGLS) for
the following chemicals: ethylene oxide;
phosgene; aniline; toluene 2,6-
diisocyanate and 2,4-isomer; isopropyl
chloroformate; and hydrogen chloride.
DATES: A meeting of the NAC/AEGL will
be held from 10 a.m. to 5 p.m. on
Monday, March 17; from 8:30 a.m. to
5:00 p.m. on March 18; and from 8:30
a.m. to 11:15 a.m. on March 19, 1997.
ADDRESSES: The meeting will be held in
Hearing Room C on the first floor of the
Interstate Commerce Commission
Building, 1201 Constitution Avenue
NW, Washington, D.C.

FOR FURTHER INFORMATION CONTACT: Dr.
Paul S. Tobin, Office of Prevention,
Pesticides, and Toxic Substances (7406),
401 M St. SW., Washington, D.C. 20460,
(202) 260-1736, e-mail:
tobin.paul@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: For
further information on the scheduled
meeting, the activities of the committee
or the submission of information on
chemicals to be discussed at the
meeting, contact Dr. Paul S. Tobin, the
Designated Federal Officer (DFO) (see
FOR FURTHER INFORMATION
CONTACT).

The meeting of the NAC/AEGL will be
open to the public. Oral presentations or
statements by interested parties will be
limited to ten minutes. Since seating for
outside observers may be limited, those
wishing to attend the meeting as
observers should contact the NAC/
AEGL DFO at the earliest possible date
to insure adequate seating arrangements.
Inquiries regarding oral presentations
and the submission of written

statements or chemical specific
information should also be directed to
the DFO.

Another meeting of the NAC/AEGL is
expected to be held in Washington, D.C.
inJune, 1997. It is anticipated that
chemicals to be addressed at this
meeting will include, but not
necessarily be limited to the following:
ammonia, carbon tetrachloride, allyl
amine, ethylene imine, methyl
isocyanate, chlorine trifluoride,
diborane, methyl chloroformate, and
propyl chloroformate. Inquiries
regarding the submission of data,
written statements or chemical-specific
information on these chemicals should
be directed to the DFO at the earliest
date possible to allow for consideration
of this information in the preparation of
committee materials.

List of Subjects

Environmental protection.
Dated: February 27, 1997.

Joseph A. Carra,

Acting Director, Office of Pollution Prevention
and Toxics.

[FR Doc. 97-5684 Filed 3-5-97; 8:45 am]
BILLING CODE 6560-50-F

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

Sunshine Act Meeting

AGENCY HOLDING THE MEETING: Equal
Employment Opportunity Commission.

FEDERAL REGISTER CITATION OF PREVIOUS
ANNOUNCEMENT: 62 FR 9430, Monday,
March 3, 1997.

PREVIOUSLY ANNOUNCED TIME AND DATE OF
MEETING: 2:00 p.m. (Eastern Time)
Tuesday, March 11, 1997.

CHANGE IN THE MEETING:
Open Session

Item No. 2.B. Task Force presentation
on Litigation Strategy has been removed
from the agenda.

CONTACT PERSON FOR MORE INFORMATION:
Frances M. Hart, Executive Officer, on
(202) 663-4070.

Dated: March 3, 1997.
Frances M. Hart,
Executive Officer, Executive Secretariat.
[FR Doc. 97-5602 Filed 3-3-97; 4:28 pm]
BILLING CODE 6750-06-M

FEDERAL ELECTION COMMISSION

Sunshine Act Meeting

Tuesday, March 11, 1997 at 10:00 a.m.

PLACE: 999 E Street, N.W., Washington,
DC.

STATUS: This meeting will be closed to
the public.

ITEMS TO BE DISCUSSED:

Compliance matters pursuant to 2
U.S.C. §437g.

Audits conducted pursuant to 2 U.S.C.
§437¢g, §438(b), and Title 26, U.S.C.

Matters concerning participation in civil
actions or proceedings or
arbitration.

Internal personnel rules and procedures
or matters affecting a particular
employee.

Thursday, March 13, 1997 at 10:00 a.m.

PLACE: 999 E Street, N.W., Washington,
DC (ninth floor).

STATUS: This meeting will be open to the
public.

ITEMS TO BE DISCUSSED:

Correction and Approval of Minutes.

Advisory Opinion 1997-01: Susan
Bevill Livingston on behalf of Tom
Bevill and the Bevill Foundation.

Petition for Rulemaking Filed by James
Bopp, Jr., on Behalf of the National
Right to Life Committee, Inc.;
Notice of Availability.

Administrative Matters.

PERSON TO CONTACT FOR INFORMATION:

Mr. Ron Harris, Press Officer,

Telephone: (202) 219-4155.

Marjorie W. Emmons,

Secretary of the Commission.

[FR Doc. 97-5729 Filed 3-4-97; 2:37 pm]

BILLING CODE 6715-01-M

FEDERAL RESERVE SYSTEM

Change in Bank Control Notices;
Acquisitions of Shares of Banks or
Bank Holding Companies

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and §
225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on the notices are
set forth in paragraph 7 of the Act (12
U.S.C. 1817(j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
notices have been accepted for
processing, they will also be available
for inspection at the offices of the Board
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of Governors. Interested persons may
express their views in writing to the
Reserve Bank indicated for that notice
or to the offices of the Board of
Governors. Comments must be received
not later than March 20, 1997.

A. Federal Reserve Bank of Chicago
(James A. Bluemle, Vice President) 230
South LaSalle Street, Chicago, Illinois
60690-1413:

1. Randolph S. Miles, Antioch,
Ilinois; to retain a total of 55.73 percent
of the voting shares of Antioch Holding
Company, Antioch, Illinois, and thereby
indirectly retain State Bank of The
Lakes, Antioch, Illinois.

2. Cynthia M. Stout, Antioch, Illinois;
to retain a total of 25.44 percent of the
voting shares of Antioch Holding
Company, Antioch, Illinois, and thereby
indirectly retain State Bank of The
Lakes, Antioch, Illinois.

B. Federal Reserve Bank of Dallas
(Genie D. Short, Vice President) 2200
North Pearl Street, Dallas, Texas 75201-
2272:

1. Deborah Yowell Farley, Killeen,
Texas, and Sheryl Yowell Anderson,
Austin, Texas; to each acquire an
additional 10.00 percent, for a total of
29.99 percent, of the voting shares of
Texas State Bancshares, Harker Heights,
Texas, and thereby indirectly acquire
Heights State Bank, Harker Heights,
Texas.

Board of Governors of the Federal Reserve
System, February 28, 1997.

Jennifer J. Johnson,

Deputy Secretary of the Board.

[FR Doc. 97-5448 Filed 3-5-97; 8:45 am]
BILLING CODE 6210-01-F

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. Once the application has
been accepted for processing, it will also
be available for inspection at the offices
of the Board of Governors. Interested
persons may express their views in

writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act.
Unless otherwise noted, nonbanking
activities will be conducted throughout
the United States.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than March 31,
1997.

A. Federal Reserve Bank of
Richmond (Lloyd W. Bostian, Jr., Senior
Vice President) 701 East Byrd Street,
Richmond, Virginia 23261-4528:

1. Southern National Corporation,
Winstom-Salem, North Carolina; to
merge with United Carolina Bancshares
Corporation, Whiteville, North Carolina,
and thereby indirectly acquire United
Carolina Bank, Whiteville, North
Carolina, and United Carolina Bank of
South Carolina, Greer, South Carolina.

Board of Governors of the Federal Reserve
System, February 28, 1997.

Jennifer J. Johnson,

Deputy Secretary of the Board.

[FR Doc. 97-5449 Filed 3-5-97; 8:45 am]
BILLING CODE 6210-01-F

FEDERAL TRADE COMMISSION

Public Workshop on Consumer
Information Privacy

AGENCY: Federal Trade Commission.
ACTION: Notice Requesting Public
Comment and Announcing Public
Workshop.

SUMMARY: The Federal Trade
Commission has determined to hold a
public workshop devoted to consumer
information privacy. The workshop will
be divided into three sessions.

Session One is intended to gather
information as part of a Commission
study of the collection, compilation,
sale, and use of computerized data bases
that contain what consumers may
perceive to be sensitive identifying
information, often referred to as ‘‘look-
up services.” These data bases typically
are used to locate individuals or
develop individual background
information. Interested parties are
encouraged to submit written comments
concerning the subject of this study,
which is described more fully in the
Supplementary Information section of
this Notice. Any person who wishes to
apply for participation in Session One
must file a written comment addressing

one or more of the questions set forth
below under the heading: ““Session One:
Computerized Data Bases Containing
Sensitive Consumer Identifying
Information.” However, the Commission
will consider comments of all persons,
including non-participants in Session
One.

Sessions Two and Three follow upon
the Bureau of Consumer Protection’s
June 1996 public workshop on
Consumer Privacy on the Global
Information Infrastructure (“June 1996
Workshop™’), which was held to provide
an opportunity for public dialogue on
the complex privacy issues posed by the
emerging online marketplace. Sessions
Two and Three are intended to update
the Commission on the current status of
the collection, compilation, sale, and
use of personal information online, and
on self-regulatory efforts and
technological developments since June
1996. Session Two will address recent
developments in the collection,
compilation, sale, and use of personal
information online generally, including
self-regulatory efforts, technological
innovations, and unsolicited
commercial e-mail. Session Three will
address the same developments as they
pertain to children’s personal
information.

Interested parties who wish to apply
for participation in Session Two must
file a written comment addressing one
or more of the questions listed below
under the heading ““Session Two:
Consumer Online Privacy.” Interested
parties who wish to apply for
participation in Session Three must file
a written comment addressing one or
more of the questions listed below
under the heading ““Session Three:
Children’s Online Privacy.” However,
Commission staff will consider
comments of all persons, including non-
participants in Session Two or Session
Three, in determining what further
Commission action, if any, it will
recommend in the area of online privacy
protections.

DATES: Written comments and
notifications of interest in participating
in the workshop must be submitted on
or before April 15, 1997. Parties may
apply to participate in more than one
workshop session. Notifications of
interest must specify the session(s) in
which participation is sought.
Requesters will be notified as soon as
possible after May 15, 1997, if they have
been selected to participate. The
workshop will be held on June 10-13,
1997 in Room 432 of the Commission’s
headquarters building, Sixth Street &
Pennsylvania Avenue, N.W.,
Washington, D.C. 20580. The tentative
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schedule for workshop sessions is as
follows: Session One—lJune 10, 1997
(9:00 am—5:00 pm); Session Two—June
11, 1997 (9:00 am—5:00 pm) and June
12, 1997 (9:00 am—noon); Session
Three—June 12, 1997 (1:30—5:00 pm)
and June 13, 1997 (9:00 am—5:00 pm).
ADDRESSES: Six paper copies of each
written comment and each request to
participate in the workshop should be
submitted to: Secretary, Federal Trade
Commission, Room H-159, Sixth Street
& Pennsylvania Ave., N.W.,
Washington, D.C., 20580. Comments for
Session One should be captioned “‘Data
Base Study—Comment, P974806.”
Requests to participate in Session One
should be identified as *‘Data Base
Workshop—Request to Participate,
P974806.” Comments for Sessions Two
and Three should be captioned as
“Consumer Privacy 1997—Comment,
P954807.” Requests to participate in
Sessions Two and Three should be
identified as ““Consumer Privacy 1997—
Request to Participate, P954807.”

To enable prompt and efficient review
and dissemination of the comments to
the public, comments also should be
submitted, if possible, in electronic
form, on either a 5¥4 or a 3%z inch
computer disk, with a disk label stating
the name of the commenter and the
name and version of the word
processing program used to create the
document. (Programs based on DOS or
Windows are preferred. Files from other
operating systems should be submitted
in ASCII text format to be accepted.)
Individuals filing comments in
electronic form need submit only one
computer disk.

FOR FURTHER INFORMATION CONTACT: For
guestions concerning Session One:
Steven Silverman, Attorney, Division of
Credit Practices, Bureau of Consumer
Protection, Federal Trade Commission,
Sixth Street & Pennsylvania Avenue,
N.W., Washington, D.C. 20580,
telephone 202—-326-2460. For questions
concerning Session Two: Martha
Landesberg, Attorney, Division of Credit
Practices, Federal Trade Commission,
Sixth Street & Pennsylvania Avenue,
N.W., Washington, D.C. 20580,
telephone 202-326-2825. For questions
concerning Session Three: Toby
Milgrom Levin, Attorney, Division of
Advertising Practices, Federal Trade
Commission, Sixth Street &
Pennsylvania Avenue, N.W.,
Washington, D.C. 20580, telephone 202—
326-3156.

To obtain a copy of the Commission
Staff Report Consumer Privacy on the
Global Information Infrastructure
(1996), contact the Commission’s Public
Reference Section, Room H-130, 6th

Street and Pennsylvania Avenue, N.W.,
Washington, D.C. 20580, (202) 326—
2222, or visit the Commission’s home
page at http://www.ftc.gov for
instructions on obtaining an electronic
copy.

SUPPLEMENTARY INFORMATION:

Session One: Computerized Data Bases
Containing Sensitive Consumer
Identifying Information

Background

In light of widespread concern and
Congressional interest, the Commission
has determined to conduct a study of
the collection, compilation, sale, and
use of computerized data bases that
contain what consumers may perceive
to be sensitive identifying information,
often referred to as “‘look-up services.”
Examples of such sensitive identifying
information may include some or all of
the following: social security numbers,
mothers’ maiden names, prior
addresses, and dates of birth. Some data
bases provide significantly more
information, such as information about
physical characteristics, property
holdings, and the subject individual’s
family members and neighbors. Session
One is intended to gather information as
part of this study.

The study will assess the types of
information that consumers perceive to
be sensitive, as well as their level of
concern regarding the maintenance of
and access to such information. In
addition, the study will evaluate the
risks associated with the lawful and
unlawful use of data bases containing
sensitive identifying information, and
the benefits offered by such data bases.
Finally, the data base study will explore
consumers’ privacy concerns regarding
the collection, sale and use of their
identifying information. The study will
not address data bases used primarily
for direct marketing purposes; medical
and student records; or the use of
consumer credit reports for employment
purposes. The study will culminate in a
report to Congress.

Invitation To Comment

Interested parties are requested to
submit written comments on any issue
of fact, law or policy that may inform
the Commission’s study of the
collection, compilation, sale, and use of
computerized data bases that provide
sensitive consumer identifying
information, often referred to as ‘‘look-
up services.” Please provide copies of
any studies, surveys, research, or other
empirical data referenced in responses.
The Commission seeks comment on the
following questions:

Information Collection and Use

1.1 What is the number and the
identity of such data bases?

1.2 What information is contained in
the data bases? Please provide specific
examples.

1.3 What is the source of the
information in the data bases?

1.4 What information is currently
used to identify individuals? What types
of information might be used to identify
individuals in the future?

1.5 Do the data bases contain
identifying information that consumers
regard as sensitive? What identifying
information is considered to be
sensitive? Why is such information
regarded as sensitive? Please provide
specific examples.

1.6 Do the data bases contain
identifying information that consumers
regard as non-sensitive? What
identifying information is considered to
be non-sensitive? Why is such
information regarded as non-sensitive?
Please provide specific examples.

1.7 Who has access to the
information in the data bases?

1.8 How is the information in the
data bases accessed? What are the
charges for accessing the information?

1.9 What are the uses of the
information in the data bases? Are there
beneficial uses of the information in
these data bases? If so, please describe.
Are there risks associated with the
compilation, sale, and use of this
information? If so, please describe.

1.10 Do these data bases create an
undue potential for theft of consumers’
credit identities? How is such potential
for theft created? Please provide specific
examples. What is the extent to which
these data bases (as opposed to other
means) contribute to consumer identity
theft? Is this likely to change in the
future? If so, please describe.

1.11 How do the risks of the
collection, compilation, sale, and use of
this information compare with the
benefits?

1.12 Are there means that are
currently available to address the risks,
if any, posed by these data bases? If so,
please describe.

1.13 What means might be
considered in the future to address any
risks posed by these data bases? What
impact will potential solutions have on
the beneficial uses of these data bases?

1.14 What are consumers’
perceptions of (1) the benefits and risks
associated with the collection,
compilation, sale, and use of this
information and (2) appropriate uses of
such information?

1.15 Are consumers’ privacy
interests implicated by the collection,
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compilation, sale, and use of
information from these data bases? If so,
please describe. Are other legal interests
implicated? If so, please describe.

1.16 Are there means to address any
privacy or other legal interests
implicated by the collection,
compilation, sale, and use of
information from these data bases? If so,
please describe.

1.17 How should the benefits of the
collection, compilation, sale, and use of
information from these data bases be
balanced against privacy or other legal
interests implicated by such practices?
Are there other ways to obtain these
benefits without implicating privacy or
other legal interests? If so, please
describe.

1.18 Is the ultimate use of the
information disclosed to the subject
individuals? At what point in time is
the use of the information disclosed?
What is the content of such disclosures?
Is there any information that should be
added to these disclosures? If so, please
describe.

1.19 Do data base operators permit
consumers to choose whether and how
their personal identifying information
will be collected and used? If so, please
describe the choices provided to
consumers.

1.20 Is there an effective mechanism
for an individual to remove his or her
name from a data base or otherwise
control the use of their personal
identifying information? If so, please
describe.

1.21 Do subject individuals have
access to their data and the ability to
correct errors? If so, please describe.

1.22 Have data base operators
instituted procedures to maintain the
security of identifying information that
they collect? What is the nature of such
procedures? Are the procedures
adequate? Please provide specific
examples.

1.23 Are there additional procedures
that are used or available to assure the
accuracy of the data and to limit use of
the data to its intended purpose? What
is the nature of such procedures? Are
the procedures adequate? Please provide
specific examples.

1.24 Is the collection, compilation,
sale, and use of this information subject
to any federal laws or regulations? If so,
please describe.

1.25 Is the collection, compilation,
sale, and use of this information subject
to any state laws or regulations? If so,
please describe.

1.26 Should the collection,
compilation, sale, and use of
information from these data bases be
subject to additional regulations or

laws? If so, what regulatory or legal
requirements are appropriate?

Self-Regulation

1.27 Have data base operators
undertaken self-regulatory efforts to
address concerns raised by the
collection, compilation, sale, and use of
sensitive consumer identifying
information?

1.28 What is the content of
principles, recommendations, or
guidelines that have emerged? To the
extent that industry associations have
developed principles,
recommendations, or guidelines, are
they permissive or mandatory for
association members? What sanctions
are imposed for non-compliance? How
many association members have
implemented them? Please provide case
studies, member surveys, or other
quantitative data wherever possible.

1.29 Have such principles,
recommendations or guidelines been
effective in addressing concerns
associated with the collection,
compilation, sale, and use of sensitive
consumer identifying information? How
can the effectiveness of self-regulation
in this area best be measured?

Technological Developments

1.30 Has technology evolved that
could address concerns raised by the
collection, compilation, sale, and use of
sensitive consumer identifying
information? Please describe any such
developments.

1.31 What are the costs and benefits
of employing such technology?

1.32 What are consumers’
perceptions, knowledge and
expectations regarding the risks and
benefits of using such technology?

Consumer and Business Education

1.33 What efforts are underway to
educate consumers about data bases
containing sensitive consumer
identifying information?

1.34 What are or should be the
principle messages of such efforts?

1.35 How can education efforts best
be implemented?

Workshop Sessions Two and Three

Background

The June 1996 Workshop identified
key issues raised by information
practices of commercial sites on the
World Wide Web (the “Web™), privacy
concerns raised by those practices, and
interactive technology’s potential for
addressing information privacy online.
Participants in the June 1996 Workshop
discussed a wide array of subjects,
including the collection and use of
personal information online; the

necessary elements of self-regulatory
efforts to enhance consumer privacy
online; developments in interactive
technology that could enhance online
information privacy; consumer and
business education efforts; the role of
government in protecting online
information privacy; and the special
issues raised by the online collection
and use of information from and about
children. On January 6, 1997, the
Commission published the staff report
Consumer Privacy on the Global
Information Infrastructure (1996),
which summarized the workshop
testimony. The report recommended
that the Commission hold a follow-up
workshop.

Unlike the June 1996 Workshop,
which was convened primarily to
provide a forum for the expression of
views on online privacy issues,
Workshop Sessions Two and Three are
designed to collect empirical data
relevant to those issues. Specifically,
staff now seeks written commentary to
document developments in four areas:
(1) Web sites’ current actual practices in
the collection, compilation, sale, and
use of consumers’ personal information;
(2) current implementation of self-
regulatory efforts to address online
privacy, including industry proposals
presented at the June 1996 Workshop;
(3) current design and implementation
of technologies intended to enhance
online information privacy; and (4)
unsolicited commercial e-mail.
Interested parties are requested to
submit written comments on any issue
of fact, law or policy that may inform
the Commission on these subjects.

Session Two: Consumer Online Privacy

Invitation To Comment

To supplement and update the record
developed at the June 1996 Workshop,
the Commission seeks new evidence
and additional comment on the
following questions, a number of which
were discussed generally at that
Workshop. Responses should provide
specific examples, models, case studies,
surveys or other research, and
guantitative and empirical data
wherever possible. Please provide copies
of any studies, surveys, research, or
other empirical data referenced in
responses.

Information Collection and Use

2.1 What kinds of personal
information are collected by commercial
Web sites from users who visit those
sites and how is such information
subsequently used? Among other things,
is clickstream data being collected and
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tied to personally identifying
information?

2.2 To what extent is the collection,
compilation, sale or use of personally
identifying, as opposed to aggregate,
personal information important for
marketing online and for market
research? What privacy concerns, if any,
are raised by the collection or use of
aggregate personal information in this
context?

2.3 What are the risks, costs, and
benefits of collection, compilation, sale,
and use of personal consumer
information in this context?

2.4 What surveys, other research, or
gquantitative or empirical data exist
about consumers perceptions,
knowledge and expectations regarding
(1) whether their personal information
is being or should be collected by Web
site operators and the extent of such
collection; (2) the benefits and risks
associated with the collection and
subsequent use of this information; (3)
appropriate uses of such information;
and (4) whether certain categories of
information should never be collected
or disclosed to others?

2.5 How many commercial Web
sites collect, compile, sell or use
personal information? Of these, how
many give consumers notice of their
practices regarding the collection and
subsequent use of personal information?
With respect to these Web sites,
describe (1) how and when such notice
is given, (2) the content of such notice,
and (3) the costs and benefits, for both
consumers and commercial Web sites,
of providing such notice.

2.6 Of the commercial Web sites that
collect, compile, sell or use personal
information, how many provide
consumers choice with respect to
whether and how their personal
information is to be collected and
subsequently used by those sites? With
respect to such Web sites, describe (1)
what choices are provided to consumers
and how such choices are exercised;
and (2) the costs and benefits, for both
consumers and commercial Web sites,
of providing such choices.

2.7 Of the commercial Web sites that
collect, compile, sell or use personal
information, how many provide
consumers access to, and an
opportunity to review and correct,
personal information about them that is
collected and retained by those sites?

2.8 Of the commercial Web sites that
collect, compile, sell or use personal
information, how many have procedures
to maintain the security of personal
information collected from consumers
online, and what are those procedures?

Self-Regulation

2.9 What industry principles,
recommendations or guidelines have
emerged since the June 1996 Workshop?
Please discuss whether they are
permissive or mandatory, whether they
include sanctions for non-compliance,
and the extent to which they have been
implemented within the industry.

2.10 What steps have individual
commercial Web sites taken since June
1996 to address online privacy issues?
How many have employed the
procedures for notice and choice set
forth in the Joint Statement on Online
Notice and Opt-Out presented at the
June 1996 Workshop by the Direct
Marketing Association and the
Interactive Services Association?

2.11 How many online services have
implemented the procedures set forth in
the Interactive Services Association’s
Guidelines for Online Services: The
Renting of Subscriber Mailing Lists
submitted for inclusion in the June 1996
Workshop record?

2.12 How many marketers have
implemented the provisions of the
Coalition for Advertising Supported
Information and Entertainment’s
(CASIE) Goals for Privacy in Marketing
on Interactive Media presented at the
June 1996 Workshop?

2.13 What privacy concerns, if any,
are not adequately addressed by existing
guidelines?

Technological Developments

2.14 Has interactive technology
evolved since June 1996 in ways that
could address online privacy issues? To
what extent is it currently available and
being used by consumers and
commercial Web sites?

2.15 What are the risks and benefits,
to both consumers and commercial Web
sites, of employing such technology?
What are consumers’ perceptions about
the risks and benefits of using such
technology to address online privacy
issues?

Unsolicited Commercial E-mail

2.16 How widespread is the practice
of sending unsolicited commercial e-
mail? Are privacy or other consumer
interests implicated by this practice?
What are the sources of e-mail addresses
used for this purpose?

2.17 What are the risks and benefits,
to both consumers and commercial
entities, of unsolicited commercial e-
mail? What are consumers’ perceptions,
knowledge, and expectations regarding
the risks and benefits of unsolicited
commercial e-mail?

2.18 What costs does unsolicited
commercial e-mail impose on

consumers or others? Are there available
means of avoiding or limiting such
costs? If so, what are they?

2.19 Are there technological
developments that might serve the
interests of consumers who prefer not to
receive unsolicited commercial e-mail?
If so, please describe.

2.20 How many commercial entities
have implemented the Principles for
Unsolicited Marketing E-mail presented
at the June 1996 Workshop by the Direct
Marketing Association and the
Interactive Services Association?

Documents referenced in the above
questions may be found in Appendix C
to the Commission staff report
Consumer Privacy on the Global
Information Infrastructure (1996).

Session Three: Children’s Online
Privacy

Invitation To Comment

The June 1996 Workshop identified
key issues raised by information
practices of commercial Web sites that
are directed to children (“children’s
commercial Web sites™), privacy
concerns raised by those practices, and
interactive technology’s potential for
addressing children’s information
privacy online. To supplement and
update the record developed at the June
1996 Workshop, the Commission seeks
new evidence and additional comment
on the following questions, a number of
which were discussed generally at that
Workshop. Responses should provide
specific examples, models, case studies,
surveys or other research, and
guantitative and empirical data
wherever possible. Please provide copies
of any studies, surveys, research, or
other empirical data referenced in
responses.

Information Collection and Use

3.1 What kinds of personal
information are collected by children’s
commercial Web sites from children
who visit those sites and how is such
information subsequently used? Among
other things, is clickstream data being
collected and tied to personally
identifying information about children;
is information being collected from
children to create lists for sending
unsolicited e-mail?

3.2 To what extent is the collection,
compilation, sale or use of personally
identifying, as opposed to aggregate,
children’s personal information
important for marketing online or for
marketing research? What privacy
concerns, if any, are raised by the
collection or use of aggregate children’s
personal information in this context?

3.3 What are the risks, costs and
benefits of the collection, compilation,
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sale, and use of children’s information
in this context?

3.4 What surveys, other research, or
gquantitative or empirical data exist
about parents’ perceptions, knowledge
and expectations regarding (1) whether
their children’s personal information is
being or should be collected by Web site
operators and the extent of such
collection; (2) the benefits and risks
associated with the collection and
subsequent use of such information; (3)
appropriate uses of such information;
and (4) whether certain categories of
children’s information should never be
collected or disclosed to others?

3.5 How many children’s
commercial Web sites collect, compile,
sell or use children’s personal
information? Of these, how many give
parents notice of their practices
regarding the collection and subsequent
use of personal information? With
respect to these Web sites, describe (1)
how and when such notice is given; (2)
the content of such notice; and (3) the
costs and benefits, for both parents and
children’s commercial Web sites, of
providing such notice.

3.6 Of the children’s commercial
Web sites that collect, compile, sell or
use children’s personal information,
how many provide parents choice with
respect to whether and how their
children’s personal information is
collected and subsequently used by
those sites? With respect to such Web
sites, describe: (1) what choices are
provided to parents and how such
choices are exercised; and (2) the costs
and benefits, for both parents and
children’s commercial Web sites, of
providing such choices.

3.7 Of the children’s commercial
Web sites that collect, compile, sell or
use children’s personal information,
how many provide parents access to,
and an opportunity to review and
correct, personal information about their
children that is collected and retained
by those sites?

3.8 Of the children’s commercial
Web sites that collect, compile, sell or
use children’s personal information,
how many have procedures to maintain
the security of personal information
collected from children online, and
what are those procedures?

3.9 Do children’s information
practices in the online context differ
from those implemented in other
contexts? If so, describe the differences.
Do the risks, costs, and benefits of these
practices differ depending on the
context? If so, describe the differences.

3.10 Do schools, libraries, and other
settings in which children may have
access to the Web, have a role to play
in protecting children’s privacy? What

role do they currently play, and what
role could they play in the future?

Self-Regulation

3.11 What industry principles,
recommendations or guidelines have
emerged since the June 1996 Workshop?
Please discuss whether they are
permissive or mandatory, whether they
include sanctions for non-compliance,
and the extent to which they have been
implemented within the industry.

3.12 What steps have children’s
commercial Web site operators taken
since June 1996 to address children’s
online privacy issues? To what extent
have they adopted the principles
outlined in the following documents
submitted at the June 1996 Workshop:
(1) the Joint Statement on Children’s
Marketing Issues presented by the Direct
Marketing Association and Interactive
Services Association; (2) Self-Regulation
Proposal for the Children’s Internet
Industry presented by Ingenius, Yahoo
and Internet Profiles Corporation; and
(3) Proposed Guidelines presented by
the Center for Media Education and
Consumer Federation of America?

3.13 What privacy concerns, if any,
are not adequately addressed by existing
guidelines?

Technological Developments

3.14 Has interactive technology
evolved since June 1996 in ways that
could address children’s online privacy
issues? To what extent is it (a) readily
available; (b) currently in use; (c) easy
to use; and (d) effective in preventing
children from disclosing personally
identifiable information?

3.15 What are the costs and benefits,
to both parents and children’s
commercial Web sites, of employing
such technology? What are parents”
perceptions, knowledge and
expectations of the risks and benefits of
using such technology?

Unsolicited Commercial E-mail

3.16 How widespread is the practice
of sending children unsolicited
commercial e-mail? Are privacy or other
consumer interests implicated by this
practice? What are the sources of e-mail
addresses used for this purpose?

3.17 What are the risks and benefits,
to children, parents and commercial
entities, of unsolicited e-mail directed to
children? What are parents’ perceptions,
knowledge and expectations of the risks
and benefits?

3.18 What costs does unsolicited
commercial e-mail directed to children
impose on children, parents, or others?
Are there available means of avoiding or
limiting such costs? If so, what are they?

3.19 Are there technological
developments that might serve the
interests of parents who prefer that their
children not receive unsolicited
commercial e-mail?

3.20 How many children’s
commercial Web sites have
implemented the Principles for
Unsolicited Marketing E-mail presented
at the June 1996 Workshop by the Direct
Marketing Association and the
Interactive Services Association?

Documents referenced in the above
questions may be found in Appendix C
to the Commission staff report
Consumer Privacy on the Global
Information Infrastructure (1996).

Form and Availability of Comments

Comments should indicate the
number(s) of the specific question(s)
being answered, provide responses to
questions in numerical order, and use a
new page for each question answered.

Written comments will be available
for public inspection in accordance with
the Freedom of Information Act, 5
U.S.C. 552, and Commission
regulations, 16 C.F.R. Part 4.9, on
normal business days between the hours
of 8:30 a.m. and 5:00 p.m. at the Public
Reference Room 130, Federal Trade
Commission, Sixth Street &
Pennsylvania Avenue, N.W.,
Washington, D.C. 20580. The
Commission will make this notice and,
to the extent technically possible, all
comments received in response to this
notice available to the public through
the Internet at the following address:
http://www.ftc.gov. The Commission
cannot currently receive comments
responding to this notice over the
Internet.

Workshop Sessions

The workshop will be held on June
10-13, 1997 in Room 432 of the
Commission’s headquarters building,
Sixth Street & Pennsylvania Avenue,
N.W., Washington, D.C. 20580. The
tentative schedule for workshop
sessions is as follows: Session One—
June 10, 1997 (9:00 am-5:00 pm);
Session Two—June 11, 1997 (9:00 am—
5:00 pm) and June 12, 1997 (9:00 am—
noon); Session Three—June 12, 1997
(1:30-5:00 pm) and June 13, 1997 (9:00
am-5:00 pm). Those parties who wish to
participate in the workshop must file
written comments and notify the
Commission’s Secretary, in writing, of
their interest in participating in
Sessions One, Two, and/or Three on or
before April 15, 1997. Parties may
participate in more than one workshop
session; notifications of interest must
specify the session(s) in which
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participation is sought. All workshop
sessions are open to the public.

The purpose of the workshop will not
be to achieve a consensus of opinion
among participants, or between
participants and Commission staff, with
respect to any issue raised in Sessions
One, Two, or Three. The purpose of
Session One will be to explore the
issues raised by the Commission’s study
and discussed in the comments
responding to this notice. The
Commission will consider the views
and suggestions made during Session
One, as well as any written comments,
as part of its study.

The purpose of Sessions Two and
Three will be to update the Commission
on the current collection and use of
personal information online, and on
self-regulatory efforts and technological
developments since June 1996.
Commission staff will consider the
views and suggestions made during
these sessions, as well as any written
comments, in determining what further
Commission action, if any, it will
recommend in the area of online privacy
protections.

If the number of parties who request
to participate in Session One, Two, or
Three is so large that including all
requesters would inhibit effective
discussion among the participants, then
Commission staff will select a limited
number of parties, from among those
who submit written comments, to
represent the significant interests
affected by the study. These parties will
participate in an open discussion of the
issues. It is contemplated that the
selected parties will ask and answer
questions based on their respective
comments, including questions posed
by Commission staff. The discussion
will be transcribed and the transcription
placed on the public record.

To the extent possible, Commission
staff will select parties to represent the
following affected interests. For Session
One: data base operators and their
customers; suppliers of data to data
bases; federal, state and local law
enforcement and regulatory authorities;
consumer and privacy advocacy groups;
and any other interests that Commission
staff may identify and deem appropriate
for representation. For Sessions Two
and Three: consumer and privacy
advocacy groups; industry groups,
online service providers, Web site
owners; online marketers; consumers
who are active on the World Wide Web;
interactive technology developers; and
any other interests that Commission
staff may identify and deem appropriate
for representation.

Parties to represent the above-
referenced interests will be selected on
the basis of the following criteria:

1. The party submits a written
comment (in the prescribed form) for
one or more sessions and notifies
Commission staff of its interest in
participating in those sessions on or
before April 15, 1997.

2. The party’s participation would
promote a balance of interests being
represented at the conference.

3. The party’s participation would
promote the consideration and
discussion of a variety of issues raised
by the study.

4. The party has expertise in or
knowledge of the issues that are the
focus of the study.

5. The party adequately reflects the
views of the affected interest(s) which it
purports to represent, not simply a
single entity or firm within that interest.

6. The party has been designated by
one or more interested parties (who
timely file written comments and
requests to participate) as a party who
shares group interests with the
designator(s).

7. The number of parties selected will
not be so large as to inhibit effective
discussion among them.

If it is necessary to limit the number
of participants, those not selected to
participate, but who submit both written
comments and requests to participate,
may be afforded an opportunity at the
end of the session to present their views
during a limited time period. The time
allotted for these statements will be
determined on the basis of the time
necessary for discussion of the issues by
the selected parties, as well as by the
number of persons who wish to make
statements.

Requesters will be notified as soon as
possible after May 15, 1997, if they have
been selected to participate in workshop
sessions. To assist Commission staff in
making this notification, parties are
asked to include in their request to
participate a telephone number and
facsimile number if available.

Authority: 15 U.S.C. 41 et seq.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 97-5562 Filed 3-5-97; 8:45 am]
BILLING CODE 6750-01-P

GENERAL SERVICES
ADMINISTRATION

Notice of Intent to Prepare an
Environmental Impact Statement for
the Exterior Security of Federally
Occupied Buildings in the District of
Columbia

Pursuant to Section 102(2)(C) the
National Environmental Policy Act
(NEPA) of 1969 as implemented by the
Council on Environmental Quality
(CEQ) regulations (40 CFR parts 1500—
1508), the General Services
Administration (GSA) announces its
intent to prepare an Environmental
Impact Statement (EIS) to evaluate the
potential environmental impacts of
vehicle restrictions near selected
federally-occupied buildings in the
District of Columbia.

The GSA is investigating measures to
improve security at buildings in the
District of Columbia occupied by federal
employees. In cooperation with the
GSA, tenants of federally occupied
buildings formed Building Security
Committees (BSC) to decide the type
and amount of security appropriate for
their needs. The BSC recommended
vehicle restrictions in the proximity of
federal buildings. GSA will prepare an
EIS to assess the potential effect of this
type of recommendation and determine
whether the impact of the recommended
alternative is significant.

The GSA has identified 80 federally
occupied buildings within the
downtown of the District of Columbia
that are currently at a security risk. A
series of alternatives will be analyzed to
determine the effectiveness at
improving building security and
determine the environmental impacts:

¢ No Action—This alternative
presents no change in the existing
vehicle restrictions.

e Partial Vehicular Restriction—
Vehicle restrictions in proximity to
federal buildings would only allow for
authorized vehicles with a secure
windshield sticker, placard, or other
identifying marker.

e Total Vehicular Restriction—All
vehicles in proximity to any at-risk
federally occupied buildings would be
prohibited.

The EIS to be prepared by the GSA
will address the following potential
areas of concern: economic impacts to
the District of Columbia; traffic flow and
mass transit; air quality; and public
safety.

GSA will initiate a scoping process for
the purpose of determining the scope of
issues to be addressed and for
identifying the significant issues related
to this proposed action.
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Public scoping meetings are
scheduled for:

April 9, 1997 beginning at 7:30 p.m.
at the General Services Administration
Auditorium located at 18th and F
Streets, NW., Washington, DC 20405
(enter on the F Street Entrance) and
April 10, 1997 beginning at 1:30 p.m. at
the General Services Administration
Regional Auditorium located at 7th & D
Streets, SW., Washington, DC 20407
(enter on the D Street Entrance) These
meetings will be announced in local
newspapers.

A brief presentation will precede the
request for public comment. GSA
representative will be available at this
meeting to receive comments from the
public regarding issues of concern. It is
important that federal, state, and local
agencies and interested groups and
individuals take this opportunity to
identify environmental concerns that
should be addressed during the
preparation of the EIS. All interested
parties are invited to attend this meeting
or submit comments in writing as
described below. When registering, each
attendee will be requested to indicate
whether oral comments will be
delivered at the meeting. In the interest
of available time, each speaker will be
asked to limit oral comments to five (5)
minutes. Longer comments should be
summarized at the public meeting or
mailed to the address listed at the end
of this announcement. To be most
helpful, scoping comments should
clearly describe specific issues or topics
that the commenter believes the EIS
should address. All written statements
and/or questions regarding the scoping
process should be mailed no later than
April 24, 1997 to: Ms. Christine Kelly,
General Services Administration,
(WPCAA), Property Development
Division, Room 2634, 7th & D Streets
SW., Washington, DC 20407, telephone
(202) 708-4900, ext. 256, E-mail
christine.kelly@gsa.gov.

Dated: February 21, 1997.
William R. Lawson,

Assistant Regional Administrator, Public
Buildings Service.

[FR Doc. 97-5477 Filed 3-5-97; 8:45 am]
BILLING CODE 6820-23-M

GOVERNMENT PRINTING OFFICE

Depository Library Council to the
Public Printer; Meeting

The Depository Library Council to the
Public Printer (DLC) will hold its Spring
1997 meeting on Monday, April 14,
1997, through Thursday, April 17, 1997,
in Arlington, Virginia. The meeting

sessions will take place from 8:30 a.m.
until 5 p.m. on Monday, Tuesday,
Wednesday and from 8:30 a.m. until 12
noon on Thursday. The sessions will be
held at the Washington National Airport
Hilton, 2399 Jefferson Davis Highway,
Arlington, Virginia 22202. The purpose
of this meeting is to discuss the Federal
Depository Library Program. The
meeting is open to the public.

A limited number of hotel rooms have
been reserved at the Washington
National Airport Hilton for anyone
needing hotel accommodations.
Telephone: 703-418-6800; FAX: 703—
418-3762.

Please specify the Depository Library
Council when you contact the hotel.
Room cost per night is $124.

Michael F. DiMario,

Public Printer.

[FR Doc. 97-5557 Filed 3-5-97; 8:45 am]
BILLING CODE 1520-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Committee on Vital and Health
Statistics: Meeting

Pursuant to the Federal Advisory
Committee Act, the Department of
Health and Human Services announces
the following advisory committee
meeting.

Name: National Committee on Vital and
Health Statistics (NCVHS).

Times and Dates: 9 a.m.-5:30 p.m., March
13, 1997; 9 a.m.—5:30 p.m., March 14, 1997.

Place: Room 703A, Hubert H. Humphrey
Building, 200 Independence Avenue, SW.,
Washington, DC 20201.

Status: Open.

Purpose: The meeting will focus on the
Committee’s progress in addressing new
responsibilities in health data standards and
health information privacy as outlined in the
administrative simplification provisions of
P.L. 104-191, as well as on related matters.
Departmental officials will brief the
Committee on recent activities of the HHS
Data Council, the status of HHS activities in
implementing the administrative
simplification provisions of P.L. 104-191,
and related data policy activities. The
Committee is scheduled to hear reports from
its subcommittees and work groups dealing
with privacy and confidentiality, data
standards and populations at risk.

Information presentations are scheduled on
conceptual frameworks for coding and
classification, as well as on unique patient
identifiers. The Committee also will discuss
its priorities and work plans.

Contact Person for More Information:
Substantive program information as well as
summaries of the meeting and a roster of
committee members may be obtained from
James Scanlon, NCVHS Executive Staff
Director, Office of the Assistant Secretary for
Planning and Evaluation, DHHS, Room 440—

D. Humphrey Building, 200 Independence
Avenue SW., Washington, DC 20201,
telephone (202) 690-7100, or Marjorie
Greenberg, Acting Executive Secretary,
NCVHS, NCHS, CDC, Room 1100,
Presidential Building, 6525 Belcrest Road,
Hyattsville, Maryland 20782, telephone 301/
436—7050.

Dated: February 28, 1997.
James Scanlon,
Director, Division of Data Policy.
[FR Doc. 97-5517 Filed 3-5-97; 8:45 am]
BILLING CODE 4151-04-M

Agency for Health Care Policy and
Research

Notice of Health Care Policy and
Research; Special Emphasis Panel
Meeting

In accordance with section 10(a) of
the Federal Advisory Committee Act (5
U.S.C., Appendix 2) announcement is
made of the following special emphasis
panel scheduled to meet during the
month of March 1997:

Name: Health Care Policy and Research
Special Emphasis Panel.

Date and Time: March 28, 1997, 1:00 p.m.

Place: Agency for Health Care Policy and
Research, 2101 E. Jefferson Street, Suite 400,
Rockville, MD 20852.

Open Mach 28, 1:00 p.m. to 1:15 p.m.

Closed for remainder of meeting.

Purpose: This Panel is charged with
conducting the initial review of grant
applications submitted in response to the
National Research Service Award Individual
Postdoctoral Fellowships Program. The
postdoctoral research fellowships provide
opportunities for 1 or more years of academic
training and supervised experience in
applying quantitative research methods to
the systematic analysis and evaluation of
health services.

Agenda: The open session of the meeting
on March 28, from 1:00 p.m. to 1:15 p.m.,
will be devoted to a business meeting
covering administrative matters. During the
closed session, the committee will be
reviewing and discussing grant applications
dealing with health services research issues.
In accordance with the Federal Advisory
Committee Act, section 10(d) of 5 U.S.C.,
Appendix 2 and 5 U.S.C., 552b(c)(6), the
Acting Administrator, AHCPR, has made a
formal determination that this latter session
will be closed because the discussions are
likely to reveal personal information
concerning individuals associated with the
grant applications. This information is
exempt from mandatory disclosure.

Anyone wishing to obtain a roster of
members or other relevant information
should contact Carmen M. Johnson, Agency
for Health Care Policy and Research, Suite
400, 2101 East Jefferson Street, Rockville,
Maryland 20852, Telephone (301) 594-1449
x1613.

Agenda items for this meeting are subject
to change as priorities dictate.
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Dated: February 26, 1997.
Lisa Simpson,
Acting Administrator.
[FR Doc. 97-5494 Filed 3-5-97; 8:45 am]
BILLING CODE 4160-90-M

Centers for Disease Control and
Prevention

[Announcement Number 730]

State Capacity Projects for Assessing
and Preventing Secondary Conditions
Associated With Disability and
Promoting the Health of Persons With
Disabilities; Notice of Availability of
Funds for Fiscal Year 1997

Introduction

The Centers for Disease Control and
Prevention (CDC) announces the
availability of fiscal year (FY) 1997
cooperative agreements to establish and/
or sustain capacity to assess the
magnitude of disability in States,
prevent secondary conditions associated
with disability, and promote the health
and wellness of persons with
disabilities.

CDC is committed to achieving the
health promotion and disease
prevention objectives of ““‘Healthy
People 2000,” a national activity to
reduce morbidity and mortality and
improve the quality of life. This
Announcement is related to the Healthy
People 2000 category, Preventive
Services. (For ordering a copy of
“Healthy People 2000,” see the section
“WHERE TO OBTAIN ADDITIONAL
INFORMATION.”)

Authority

This program is authorized by Section
301(a) (42 U.S.C. 241(a)) and Section
317 (42 U.S.C. 247b) of the Public
Health Service Act, as amended.

Smoke-free Workplace

CDC strongly encourages all grant
recipients to provide a smoke-free
workplace and promote the non-use of
all tobacco products. Public Law 103—
227, the Pro Children Act of 1994
prohibits smoking in certain facilities
that receive Federal funds in which
education, library, day care, health care,
and early childhood development
services are provided to children.

Eligible Applicants

Eligible applicants are the official
public health departments of States or
other State agencies or departments.
This includes the District of Columbia,
American Samoa, the Commonwealth of
Puerto Rico, the Virgin Islands, the
Federated States of Micronesia, Guam,

the Northern Mariana Islands, the
Republic of the Marshall Islands, the
Republic of Palau, and federally
recognized Indian tribal governments.

State agencies applying under this
announcement other than the official
State health department must provide
written concurrence from that agency
and describe the proposed working
relationship. Only one application from
each State may enter the review process
and be considered for an award under
this program.

Availability of Funds

A total of $5,300,000 is estimated to
be available in FY 1997 to fund State
capacity projects. CDC anticipates
making 15-16 awards which will not
exceed $350,000 each. Awards are
expected to be made in June 1997, for
a 12-month budget period beginning on
July 1, 1997, within a project period of
up to four years.

Funding estimates are subject to
change, including funds to be awarded
in continuation budget years. The
funding levels for each continuation
year of the project period are expected
to remain constant at $350,000.
However, the actual amount of future
year funding levels will take into
account documented progress toward
objectives, the quality of subsequent
project work plans, evidence of cost
sharing, previous year expenditures,
and the availability of funds.

Use of Funds and Project Costs

These awards may be used for
personnel services, supplies,
equipment, travel, subcontracts,
consultants, and services directly
related to project activities. Funds may
not be used to supplant State or local
funds for the purpose of this cooperative
agreement, for construction costs, to
lease or purchase space or facilities, or
for patient care. Awards made under
this Announcement should also be used
to enhance/increase expenditures from
State, local, and other funding sources
to augment program operations.

This program has no statutory
matching requirement; however
applicants should demonstrate and
document their capacity to support a
portion of project costs, increase cost-
sharing over time, and identify other
funding sources for expanding the
project.

Financial assistance should be
utilized for the following State capacity
activities (refer to the attachment
providing DEFINITIONS included in the
application kit and also appended to
this Announcement available through
the CDC Home Page on the Internet
<http://www.cdc.gov>):

1. The human resources needed to
direct the statewide project, including
facilitating leadership, visibility,
coordination, and inclusion of the
prevention of secondary conditions as a
public health priority, both within the
applicant agency and in cross-agency
collaborations;

2. Support of an advisory function to
assist in project guidance and oversight;
3. Developing and implementing a

State plan and/or policy document for
the prevention of secondary conditions
that includes coordination with other
related planning functions;

4. Gathering and analyzing disability
information from targeted populations
in the State and promoting the use of
this data in developing and
implementing disability policy and the
resulting program direction;

5. Support of data collection using
questions taken from BRFSS-related
modules and other instruments;

6. Sustaining collaborations and
partnerships with constituency
organizations and individuals, and
ensuring that access for persons with
disabilities to project activities and
facilities will be achieved,;

7. Collecting and disseminating
disability and health promotion
information;

8. Designing, promoting, and
measuring the impact of efforts toward
informing the public, professionals, and
persons with disabilities and their
family members regarding the disabling
process and the opportunities for
intervention;

9. Providing technical assistance to
disability service organizations and
community groups.

States may budget funds within their
maximum req